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IN THE SUPERIOR COURT FOR STRAFFORD COUNTY, NEW HAMPSHIRE 
 
BILL DUNCAN, et al.,   ) 
      )  
 Plaintiffs,    ) 
      ) 
  vs.    ) 
      ) 
STATE OF NEW HAMPSHIRE, et al.  ) CIVIL ACTION 219-2013-CV11 
      ) 

Defendants, and   ) 
      ) 
NETWORK FOR EDUCATIONAL  ) 
OPPORTUNITY, et al.,   ) 
      )  
 Intervenor-Defendants.  ) 
___________________________________ ) 
 

PLAINTIFFS’ OPPOSITION TO PETITION TO INTERVENE OF CONCORD 
CHRISTIAN ACADEMY, GRACE CHRISTIAN SCHOOL, AND CONCORD 

CHRISTIAN ACADEMY GIVING AND GOING ALLIANCE 
 
 The Court should deny the petition to intervene of Concord Christian Academy, et al. 

(“the CCA Petitioners”) for three reasons.  First, the Court lacks jurisdiction to rule on the 

petition.  Second, the petition is untimely.  Third, existing intervenors Network for Educational 

Opportunity, et al. (“the NEO Intervenors”) will adequately represent the CCA Petitioners’ 

interests and arguments on appeal. 

I.  The Court lacks jurisdiction to decide the petition. 

 On the same day that the CCA Petitioners filed their petition, the NEO Intervenors filed 

their notice of appeal, which deprived the Court of jurisdiction to rule on the petition.  “After 

[an] appeal has been perfected, [the Supreme] Court is vested with the exclusive power and 

jurisdiction over the subject matter of the proceedings, and the authority and control of the lower 

court with reference thereto are suspended.”  Rautenberg v. Munis, 107 N.H. 446, 447 (1966) 
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(citation and quotation marks omitted); accord, e.g., Appeal of Pub. Serv. Co. of N.H., 130 N.H. 

285, 297 (1988). 

 To be sure, this rule “does not prohibit the Trial Court from passing on collateral, 

subsidiary or independent matters affecting the case” — “[t]he trial court may act with reference 

to matters not relating to the subject matter of, or affecting, the proceeding.”  Rautenberg, 107 

N.H. at 447–48 (citation and quotation marks omitted); accord Appeal of Pub. Serv. Co., 130 

N.H. at 297.  But whether a new set of parties should be allowed to participate in an appeal is a 

matter that would appear to directly affect the appellate proceeding.  It should be up to the 

Supreme Court to decide whether it should bear the additional judicial burdens that would be 

associated with allowing the CCA Petitioners to intervene. 

 Even if this Court has jurisdiction to rule on the petition, it lacks authority to grant the 

relief sought by the petition, which asks (Pet. at 13–14) this Court to issue an order “deem[ing]” 

the CCA Petitioners’ “Proposed Notice of Appeal . . . filed as of the date of this submission.”  

Under Supreme Court Rule 7(1)–(2), an appeal — which may only be filed by a party — is 

deemed properly filed when the notice of appeal and a filing fee are received by the Supreme 

Court.  For an appeal to be timely, it must be properly filed within the time limit set forth in 

Supreme Court Rule 7.  If this Court issues an order deeming the CCA Petitioners’ proposed 

notice of appeal to be filed on a day different from the day when the Supreme Court actually 

accepts it as filed, this Court could run afoul of Supreme Court Rule 21(6) and Superior Court 

Rule 74, both of which give the Supreme Court the exclusive authority to extend the time to file 

a notice of appeal or to allow late entry of an appeal document. 

 Likely cognizant of their procedural quandary, after submitting their filing to this Court, 

the CCA Petitioners sent a letter to the Supreme Court asking for guidance about “whether our 
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clients should also or alternatively petition [the Supreme] Court for leave to intervene” and 

whether they should file their proposed notice of appeal with the Supreme Court.  See Pls.’ Ex. 

104, filed herewith.  Subsequently, the CCA Petitioners filed with the Supreme Court a petition 

to intervene that is virtually identical to the one they filed in this Court, along with their proposed 

notice of appeal, explaining in a cover letter that they were making this filing “[f]urther to” a 

conversation with the Supreme Court Clerk.  See Pls.’ Ex. 105, filed herewith.  The plaintiffs 

respectfully suggest that, at the very least, this Court wait for a formal response from the 

Supreme Court to the CCA Petitioners’ filings before taking action on the petition. 

II.  The petition is untimely. 

 The CCA Petitioners would not have faced their procedural dilemmas if they had moved 

to intervene earlier.  Their petition is untimely in two ways.  First, the CCA Petitioners failed to 

comply with Superior Court Rule 59-A, which provides, “A motion for reconsideration or other 

post-decision relief shall be filed with ten (10) days of the date on the Clerk’s written notice of 

the order or decision.”  The petition, filed 24 days after the date of notice of the Court’s decision, 

seeks the “post-decision relief” of adding a new set of parties to the case. 

 More broadly, the CCA Petitioners have no justification for their failure to seek 

intervention far earlier in the course of this litigation.  The CCA Petitioners must have become 

aware of this case shortly after the plaintiffs filed their complaint, for this lawsuit generated 

substantial media attention.  See, e.g., Lawsuit: school tax credit violates U.S. Constitution, 

SeacoastOnline.com, Jan. 10, 2013, http://www.seacoastonline.com/articles/20130110-NEWS-

301100413; Kevin Landrigan, Suit challenges school tax credit, Nashua Telegraph, Jan. 10, 

2013; Ben Leubsdorf, Lawsuit aims to block N.H. tax credit that funds scholarships, Concord 
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Monitor, Jan. 9, 2013.  The CCA Petitioners subsequently filed an amicus brief in this case on 

April 5, and they took part in oral argument on April 26. 

 Nor can the CCA Petitioners legitimately claim to be surprised by the Court’s ruling that 

the Tax Credit Program cannot constitutionally fund religious schools but may fund non-

religious schools.  The plaintiffs raised and extensively briefed the issues of remedy and 

severability in their January 9, 2013 initial filing in this Court, arguing that the statute is not 

severable and should be struck down in its entirety, but that if the Court were to find the statute 

severable, it should enjoin the Program insofar as it funds religious schools.  See Pls.’ Mem. of 

Law in Supp. of Pet. for Prelim. Inj. (filed Jan. 9, 2013) at 31-35; Complaint (filed Jan. 9, 2013) 

¶¶ 147–48, 151–52; accord Second Am. Compl. (filed Feb. 2, 2013) ¶¶ 162–63, 166–67. 

 Under these circumstances, the attempted intervention is untimely.  See Town of 

Merrimack v. McCray, 150 N.H. 811, 812–13 (2004) (attempted intervention was untimely when 

it came 18 days after case was settled); Appeal of Richards, 134 N.H. 148, 153, 155 (1991) 

(intervention was denied by Public Utilities Commission as untimely; Supreme Court 

subsequently rejected proposed intervenors’ attempt to substantively participate in appeal).  This 

case is unlike the only New Hampshire case the CCA Petitioners cite where appellate 

intervention was allowed, Niles v. Healy, 115 N.H. 370 (1975).  There, the Supreme Court 

permitted parties in existing lawsuits directly affected by an appeal to intervene in the appeal.  Id. 

at 371. 

III.  The NEO Intervenors will adequately protect the CCA Petitioners’ interests. 

 One of the requirements for intervention is that the proposed intervenor have an interest 

in the case that “‘would suffer if not indeed be sacrificed were the court to deny the privilege.’”  

Gordon J. MacDonald, Wiebusch on New Hampshire Civil Practice and Procedure § 6.25 (2010) 
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(quoting Pike v. Pike, 24 N.H. 384, 394 (1852)); accord Snyder v. N.H. Savings Bank, 134 N.H. 

32, 35 (1991).  Thus, where an existing party is already protecting a proposed intervenor’s 

interests, intervention should be denied.  See In re Stapleford, 156 N.H. 260, 264–65 (2007) 

(children had no right to intervene in parents’ divorce because their interests were protected by 

Guardian Ad Litem); Scamman v. Sondheim, 97 N.H. 280, 281–82 (1952) (legatees not allowed 

to intervene in lawsuit against estate because executors already were defending lawsuit); 

Hanover Inv. Corp. v. Town of Hanover, No. 94-E-080, 2001 WL 36391561 (N.H. Super. Mar. 

20, 2001) (purchaser of properties not allowed to intervene in lawsuit concerning tax abatements 

for properties because former property owner was already “protecting the interests of the parties 

in respect to the years for which an abatement is due”). 

 Here, the NEO Intervenors are already protecting the CCA Petitioners’ interests.  The 

CCA Petitioners argue that the Court’s ruling violates the Free Exercise, Free Speech, Equal 

Protection, and Establishment Clauses of the U.S. Constitution because it allegedly discriminates 

against religious schools and allegedly requires improper inquiries into the affairs of religious 

institutions.  The CCA Petitioners concede, however, that “these issues . . . were addressed 

(albeit succinctly) in [the existing parties’] trial briefs.”  Pet. at 13. 

 The NEO Intervenors made in their briefs the same arguments that the CCA Petitioners 

raise.  See Intervenor-Defs.’ Supp. Br. in Opp. to Pls.’ Mot. for Prelim. Inj. (filed Apr. 5, 2013) 

at 33–38; see also Proposed Br. in Opp. to Pls.’ Mot. for a Prelim. Inj. (filed Jan. 29, 2013) at 13, 

18–19, 21–22, 36.  And one of the issues raised in the NEO Intervenors’ notice of appeal is “Did 

the Superior Court’s injunction violate the Free Speech, Free Exercise, Establishment, and Equal 

Protection Clauses of the Federal Constitution in permitting families awarded scholarships by 

charitable organizations to use scholarships for public schools, private non-religious schools, and 
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homeschooling, but prohibiting families from using scholarships for religious schools?”  NEO 

Intervenors’ Rule 7 Notice of Mandatory Appeal (filed July 12, 2013) at 10 ¶ 5. 

 The CCA Petitioners argue that the NEO Intervenors cannot adequately represent their 

interests because the CCA Petitioners are (or have members which are) religious organizations, 

while the NEO is not a religious organization.  Pet. at 11.  But the individual NEO Intervenors — 

Shalimar Encarnacion, Geoffrey Boffitto, and Heidi Boffitto — are parents who want to send 

their children to religious schools.  See Aff. of Shalimar Encarnacion in Supp. of Pet. to 

Intervene (filed on Jan. 29, 2013) ¶¶ 4–5; Aff. of Geoffrey and Heidi Boffitto in Supp. of Pet. to 

Intervene (filed on Jan. 29, 2013) ¶¶ 5–6.  The NEO Intervenors, therefore, have every incentive 

to make on appeal any arguments that can protect the interests of religious schools in receiving 

Program funds. 

 Allowing the CCA Petitioners to intervene would have the effect of giving institutions 

and individuals who desire Program funding for religious schooling two extra briefs and seventy 

additional pages to make and divide arguments in favor of such funding on appeal.  (Each party 

defending the Program will be entitled to file a 35-page opening brief and a 35-page answering 

brief, as the plaintiffs have respectfully filed a cross-appeal on the severability issue and to 

preserve claims that this Court did not reach.  See Supreme Court Rule 16(11).)  Having to 

respond to such additional briefing would be unfair to the plaintiffs, who will also need to 

respond to the State’s briefs on appeal.  In other words, it would be three against one.  Permitting 

intervention would also unduly burden the Supreme Court with extra briefing.  And it could 

unnecessarily complicate the appellate proceedings in other ways, such as by creating disputes 

about the division of oral-argument time. 

* * * * * 



For the foregoing reasons, the plaintiffs respectfully ask that the petition to intervene be 

denied. 

Date: July 18, 2013 

Ayesha N. Khan (member, D.C. Bar; appearing pro hac vice) 
Alex J. Luchenitser* (member, D.C. Bar; appearingpro hac vice) 

*Lead counsel 
Randall Maas (member, Massachusetts Bar; supervised by Luchenitser; appearingpro hac vice) 
Americans United for Separation of Church and State 
1301 K St. NW, Suite 850E 
Washington, DC 20005 
Phone: (202) 466-3234 ext. 207 
Fax: (202) 898-0955 
khan@au.org 
luchenitser@au.org 
maas@au.org 

Barbara R. Keshen (NH Bar No. 1361) 
New Hampshire Civil Liberties Union 
18 Low A venue 
Concord, NH 03301 
Phone: (603) 224-5591 
barbara@nhclu.org 

Daniel Mach (member, D.C. Bar; appearingpro hac vice) 
Heather L. Weaver (member, D.C. Bar; appearingpro hac vice) 
ACLU Foundation Program on Freedom of Religion and Belief 
915 15th Street, NW, Suite 600 
Washington, DC 20005 
Phone: (202) 675-2330 
Fax: (202) 546-0738 
dmach@aclu.org 
hweaver@aclu.org 
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CERTIFICATE OF SERVICE 

I hereby certify that, on July 18, 2013, I caused to be served copies of the foregoing 
document by e-mailing: 

Richard Head (Richard.Head@doj .nh. gov) 
Mary Ann Dempsey (MaryAnn.Dempsey@doj.nh.gov) 
Francis C. Fredericks, Jr. (Francis.FredericksJr@doj.nh.gov) 
Patrick J.Queenan(Patrick.Queenan@doj.nh.gov) 
Jane Watt (Jane.Watt@doj.nh.gov) 

On the same date, I caused copies of the same document to be served upon counsel for 
intervenor-defendants Network for Educational Opportunity, et al., by e-mailing: 

Dick Komer (rkomer@ij.org) 
Tim Keller (TKeller@ij.org) 
Erica Smith (esmith@ij.org) 
K yndra Griffin (KGriffin@ij.org) 
Michael Tierney (MTiemey@wadleighlaw.com) 
Terry Veilleux (TVeilleux@wadleighlaw.com) 

On the same date, I caused copies of the same document to be served upon counsel for proposed 
intervenor-defendants Concord Christian Academy, et al., by mailing and e-mailing: 

Roger G. Brooks (RGBrooks@cravath.com) 
Benjamin H. Diessel (BDiessel@cravath.com) 
Cravath, Swaine & Moore LLP 
825 Eighth A venue 
New York, NY 10019 

Roy McCandless (roy@roymccandlesslaw.com) 
P.O. Box 4137 
6 Loudon Road, Suite 403 

Concord, N;i O?L~ 

7f{i);¥ ~ 
Alex J. Luchenitser (member, D.C. Bar; appearingpro hac vice) 
Americans United for Separation of Church and State 
1301 K St. NW, Suite 850E 
Washington, DC 20005 
Phone: (202) 466-3234 ext. 207 
Fax: (202) 898-0955 
luchenitser@au.org 
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July 15, 2013 

NH Supreme Court 
Clerk: Eileen Fox 
One Charles Doe Drive 
Concord, NH 03301 

Hand Deliver 

Roy McCandless Law 
Roy S. McCandless, Esq., PLLC 

Trial Attorney and Legal Advisor 
www .roymccandlesslaw .com 

Re; Bill Duncan, et a/. v. State of New Hampshire, et a/. 
Document #219-2013-CV-11 

Dear Clerk Fox: 

We represent the Concord Christian Academy ("CCA") and Grace Christian School ("GCS"), which 
participated in the proceeding below in this matter as amici, as well as the Concord Christian Academy 
Giving and Going Alliance ("Alliance"), which participated in discovery in the proceeding below. 

The Strafford County Superior Court's June 17, 2013 Order in this matter directly and uniquely impacts the 
constitutional interests of our clients. Specifically, the Order excludes from participation in the New 
Hampshire Tax Credit Scholarship Program "schools or institutions of any religious sect or 
denomination". The Order's "religious" exclusion directly impacts New Hampshire private schools with 
religious affiliations or commitments, such as CCA and GCS, by excluding these schools from participation 
in the Program solely on the basis of their religious affiliation or commitments. It also directly impacts the 
Alliance, which, to comply with the Order, would be required to deny scholarships to children wishing to 
attend those schools. Although existing parties will appeal the Order (in fact, counsel for the existing 
intervener filed a Notice of Appeal on July 12), our clients have unique and pronounced interests impacted 
by the Order that they wish to protect by intervening and bringing their own appeal. 

The New Hampshire rules , however, are silent as to the appropriate procedural mechanism for non-parties 
directly affected by a trial court's decision, such as our clients, to intervene to participate in an appeal. For 
this reason, out of an abundance of caution, and as a starting point, on Friday, July 12, our clients filed a 
Petition to Intervene and Proposed Notice of Appeal with the Superior Court. We have attached a copy of 
this submission for the Court's reference. As a next step, we propose to file with this Court on or before July 
17 (i.e., 30 days from the Superior Court's Order at issue) a Proposed Notice of Appeal on behalf of our 
clients. 

Phone: 603-856-8441 I fax: 603-856-7425 16 Loudon Road, Suite 403 1 P.O .Box 4137 Concord, NH 03302 
roy@roymccandlesslaw.com 

Plaintiffs' Exhibit 104



July 15,2013 
Clerk: Eileen Fox 
Page 2 

Given the lack of procedural rules that explicitly govern this situation, we welcome guidance 
from this Court concerning whether our clients should also or alternatively petition this Court for 
leave to intervene, and concerning our proposal to file a Notice of Appeal with this Court on or 
before July 17. 

Thank you for your attention. 

Sincerely yours, 

RSM/glc 
cc w/out enclosures and e-mail only: 

Dean Whiteway 
Nancy Busch 
Beverly Primeau 
Roger G. Brooks, Esq. 
Benjamin Diessel, Esq. 
Kim Colby, Esq. 
Barbara R. Keshen, Esq. 
Alex J. Luchenitser, Esq. 
Daniel Mach, Esq. 
Michael Tierney, Esq. 
Richard D. Komer, Esq. 
Timothy D. Keller, Esq. 
Richard Head, Esq. 
Mary Ann Dempsey, Esq. 
Jane M. Watt, Legal Sec. Ill 
Ayesha N. Khan, Esq. 
Randall Maas, Esq. 
Heather L. Weaver, Esq. 
Erica Smith, Esq. 
Michael J. Compitello, Esq. 
Heather G. Hacker, Esq. 
Gregory S. Baylor, Esq. 
Joshua P. Thompson, Esq. 
Darren Jones, Esq. 

Plaintiffs' Exhibit 104



 

Roy McCandless Law 
Roy S. McCandless, Esq., PLLC 

Trial Attorney and Legal Advisor 
www.roymccandlesslaw.com 

Phone:  603-856-8441 | fax:  603-856-7425 | 6 Loudon Road, Suite 403 | P.O .Box 4137 Concord, NH  03302 
  roy@roymccandlesslaw.com 

 
July 17, 2013 
 
By Hand 
 
New Hampshire Supreme Court 
Clerk of Court: Eileen Fox 
One Charles Doe Drive 
Concord, NH  03301 
 
 Re: Duncan v. State of New Hampshire 
  Docket Number: 2013-0455 
 
Dear Clerk Fox: 
 
 Further to my letter of July 15, 2013 and our conversation yesterday, I attach herewith an original and 
eight copies of our Notice of Appeal from the decision of the Strafford County Superior Court’s June 17, 
2013 Order, and a copy of that Order, along with a check in the amount of $250.00 as the filing fee.  Also 
attached are an original and seven copies of our petition to intervene in this and any related appeals, which is 
substantively identical to the petition we filed with the Superior Court on July 12, 2013.  We submit the 
present petition to this Court to preserve our appellate rights, understanding the unique procedural position 
we are in having participated below as amici and having filed in the Superior Court a motion to intervene 
that has not been yet adjudicated.  
   

Finally, also attached please find an original and one copy of Applications for Admission Pro Hac 
Vice of Roger G. Brooks and Benjamin H. Diessel, counsel for the proposed intervener-defendant-
appellants, in this appeal.  Both attorneys were previously admitted pro hac vice in this case in the Superior 
Court, and both paid the $250 admission fee at the time.  (See attached to the applications copies of the 
Superior Court orders granting the pro hac vice admissions). Thank you for your assistance, and please do 
not hesitate to contact me if you have any questions.  

 
      Sincerely yours, 
 
 
      Roy S. McCandless 
RSM/glc 
Enclosures 

 

Plaintiffs' Exhibit 105




