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IN THE SUPERIOR COURT FOR STRAFFORD COUNTY, NEW HAMPSHIRE 
 
BILL DUNCAN,    ) 
THOMAS CHASE,    )  
CHARLES RHOADES,   ) 
REBECCA EMERSON-BROWN,   ) 
THE REV. HOMER GODDARD,  ) 
RABBI JOSHUA SEGAL,   ) 
THE REV. RICHARD STUART, and ) 
RUTH STUART,    ) 
      ) CIVIL ACTION 219-2013-CV11 
 Plaintiffs,    ) 
      ) 
  vs.    ) 
      ) 
STATE OF NEW HAMPSHIRE,  ) 
      ) 
 Defendant.     ) 
___________________________________ ) 

 
PLAINTIFFS’ SUPPLEMENTAL MEMORANDUM OF LAW 

IN SUPPORT OF PETITION FOR PRELIMINARY INJUNCTION 
 

 The plaintiffs hereby submit this supplemental memorandum of law to present an 

additional argument in support of their petition for a preliminary injunction: the Tax Credit 

Program violates Articles 10 and 12 of Part I and Articles 5 and 6 of Part II of the New 

Hampshire Constitution.  Together, these constitutional provisions require that taxation be 

uniform, equal, proportional, and non-discriminatory, and they prohibit tax exemptions and 

benefits that do not serve a public purpose.  By creating a tax benefit that will support sectarian 

education — which the New Hampshire Supreme Court has held to not be a public purpose — 

the Tax Credit Program runs afoul of these principles.   
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I. The taxing clauses of the New Hampshire Constitution impose strict requirements of 
uniformity and proportionality on all taxes enacted by the legislature, while prohibiting 
tax benefits that do not serve a public purpose. 
 

 The New Hampshire Constitution contains four central provisions limiting the scope of 

the legislature’s power to levy taxes. 

 First, Part I, Article 10 provides that “[g]overnment [is] instituted for the common 

benefit, protection, and security, of the whole community, and not for the private interest or 

emolument of any one man, family, or class of men.”  This clause prohibits the state from 

“discriminat[ing] against [taxpayers] by subjecting [them] to taxes not imposed on others of the 

same class” (see N. Country Envtl. Servs. v. State, 157 N.H. 15, 25 (2008)), as well as “taxation 

to aid a private purpose” (In re Opinion of the Justices, 88 N.H. 484, 190 A. 425, 429 (1937)).   

 Second, under Part I, Article 12, “[e]very member of the community has a right to be 

protected by it, in the enjoyment of his life, liberty, and property; he is therefore bound to 

contribute his share in the expense of such protection . . . .”  This provision “literally imposes a 

requirement of proportionality of a taxpayer’s portion of the public expense, ‘according to the 

amount of his taxable estate,’ and requires that similarly situated taxpayers be treated the same.”  

Smith v. N.H. Dep’t of Revenue Admin., 141 N.H. 681, 686 (1997) (quoting Opinion, 4 N.H. 565, 

568 (1829)). 

 Third, Part II, Article 5 empowers the state legislature to “impose and levy proportional 

and reasonable assessments, rates, and taxes, upon all the inhabitants of, and residents within” 

the state.  The New Hampshire Supreme Court has interpreted this provision to require that “‘all 

taxes be proportionate and reasonable, . . . equal in valuation and uniform in rate, and just.’”  

Opinion of the Justices, 131 N.H. 640, 642 (1989) (quoting Opinion of the Justices, 117 N.H. 

749, 755 (1977)). 
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 Fourth, Part II, Article 6 authorizes the legislature to raise revenue by taxing “polls, 

estates, and other classes of property.”  This article “‘grants the legislature broad power to 

declare property to be taxable or non-taxable based upon a classification of the property’s kind or 

use, but not based upon a classification of the property’s owner.’”  N. Country, 157 N.H. at 19 

(quoting Smith, 141 N.H. at 686). 

 Together, these provisions “work in conjunction to ensure the fairness of any scheme of 

taxation” enacted by the General Court.  See Smith, 141 N.H. at 685; see also In re Town of 

Rindge, 158 N.H. 21, 26 (2008); N. Country, 157 N.H. at 19–20, 25–26.  The New Hampshire 

Supreme Court has 

“consistently interpreted the constitutional provisions relating to the taxing power to 
require that a tax imposed by the legislature against a distinct class of property be at a 
uniform rate.  A tax must be in proportion to the actual value of the property subject to 
tax, and it must operate in a reasonable manner.” 
 

Smith, 141 N.H. at 687 (quoting Johnson & Porter Realty Co. v. Comm’r of Rev. Admin., 122 

N.H. 696, 698 (1982)).  What is more, the restrictions on the legislature’s authority to levy taxes 

are without parallel in the country: “there is no other state in the union with a structure of taxing 

powers and limits comparable to New Hampshire’s.”  Marcus Hurn, State Constitutional Limits 

on New Hampshire’s Taxing Power: Historical Development and Modern State, 7 Pierce L. Rev. 

251, 252 (2009). 

 Tax exemptions and other tax benefits trigger scrutiny under these constitutional 

principles because they “necessarily result in a disproportionate tax burden on the remaining 

property in the taxing district.”  See Opinion of the Justices (School Financing), 142 N.H. 892, 

900 (1998).  The New Hampshire Supreme Court has thus held that tax exemptions and benefits 

must advance a “public purpose” to be constitutional.  N. Country, 157 N.H. at 26; In re Opinion 

of the Justices, 95 N.H. 548, 550 (1949); accord Rindge, 158 N.H. at 26; School Financing, 142 
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N.H. at 900 (tax exemptions must “‘reasonably promote some proper object of public welfare or 

interest’”) (quoting Felder v. City of Portsmouth, 114 N.H. 573, 577 (1974)); In re Opinion of 

the Justices, 131 N.H. 640, 643 (1989); Eltra Corp. v. Town of Hopkinton, 119 N.H. 907, 912 

(1979); Opinion of the Justices, 113 N.H. 87, 89 (1973); In re Opinion of the Justices, 111 N.H. 

136, 142 (1971).  “The Legislature may not exercise or delegate its taxing power for private 

benefit through the indirect exercise of an exemption.”  In re Opinion of the Justices, 190 A. at 

429. 

II. The Tax Credit Program violates the tax equality clauses of the New Hampshire 
Constitution because it serves the non-public purpose of supporting sectarian 
education. 
 

 The Tax Credit Program triggers scrutiny under Articles 10 and 12 of Part I and Articles 

5 and 6 of Part II of the New Hampshire Constitution because it discriminates among New 

Hampshire taxpayers, contrary to the requirements of uniformity and proportionality.  Businesses 

that contribute to scholarship organizations will see a reduction in their business profits taxes or 

business enterprise taxes equal to 85 percent of the amounts they donate, while businesses that 

elect not to make contributions will be obligated to pay the taxes in full. 

 And the purpose advanced by the Program is not a public one.  In Opinion of the Justices 

(“The Property Tax Credit Case”), 109 N.H. 578, 579, 581–82 (1969), where the Supreme Court 

held that a $50 property-tax credit for families with children in private schools violated Article 

83 of Part II of the State Constitution, the Court indicated that the tax credit also violated Article 

12 of Part I and Article 5 of Part II.  The Court noted that the tax credit would “produce 

unconstitutional discrimination” and would “support sectarian education[,] which is not a public 

purpose.”  See id. at 581–82 (emphasis added).  By contrast, in Opinion of the Justices (“The 

Nursing Education Case”), 99 N.H. 519, 522 (1955), the Court concluded that a program 
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offering grants to hospitals, including religious ones, for nurse training did “serve[] exclusively 

the public purpose of public health” because the program prohibited use of the grants to support 

sectarian instruction or religious discrimination. 

 The Tax Credit Program at issue today — like the program in The Property Tax Credit 

Case and unlike the program in The Nursing Education Case — does not restrict use of public 

funds to secular instruction (RSA 77-G:9, II) and therefore would plainly support the non-public 

purpose of sectarian education.  Indeed, the Program will primarily serve that private purpose, 

because most New Hampshire private-school students attend religious schools, and Program 

scholarships will pay a much greater share of tuition at religious schools than at more expensive 

non-religious institutions.  See Pls.’ Mem. in Supp. of Pet. for Prelim. Inj. §§ II(A)–(B). 

 Moreover, the Program allows scholarship funds to go to schools that discriminate based 

on creed in admissions and employment, and it also appears to permit scholarship organizations 

to so discriminate in awarding scholarships.  See id. § I(D).  This aspect of the Program takes it 

even further away from serving a public purpose because, as reflected in Articles 2 and 6 of Part 

I of the State Constitution, religious discrimination is against the “public policy” of this state.  

See In re Certain Scholarship Funds, 133 N.H. 227, 232–33 (1990) (affirming superior court’s 

decision to strike, from charitable scholarship trust, provision that limited scholarships to 

Protestant boys). 

* * * * * 

 For the foregoing reasons, the Tax Credit Program violates Articles 10 and 12 of Part I 

and Articles 5 and 6 of Part II of the New Hampshire Constitution.  The Program should 

therefore be enjoined even if the Court does not agree that the Program violates the church-state 

provisions of the New Hampshire Constitution.  




