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IN THE SUPERIOR COURT FOR STRAFFORD COUNTY, NEW HAMPSHIRE 
 
BILL DUNCAN, et al.,   ) 
      )  
 Plaintiffs,    )  
      ) 
  vs.    )  
      )  
STATE OF NEW HAMPSHIRE, et al., ) CIVIL ACTION 219-2013-CV11 
      ) 
 Defendants, and   ) 
      ) 
NETWORK FOR EDUCATIONAL  ) 
OPPORTUNITY, et al.,   )   

    ) 
Intervenor-Defendants.  ) 

___________________________________ ) 
 

EXPERT REPORT OF PROFESSOR PETER D. ENRICH 

I.  Introduction and Summary of Opinions. 

 I have been asked to give an opinion on whether, from an economic or public-finance 

perspective, the Education Tax Credit program at issue in the above-captioned case is 

functionally equivalent to a direct legislative appropriation for private-school scholarships.  My 

opinion is that it is. 

 The Education Tax Credit program is an archetypal tax expenditure.  “Tax expenditure” 

is the term public-finance economists use to describe a tax program or statutory provision that 

serves the same functions as direct governmental spending in furtherance of a specific legislative 

policy.  This concept, and the underlying equivalence between tax expenditures and direct 

governmental spending, has been recognized by public finance economists and analysts for at 

least half a century.  The concept has been widely adopted by both federal and state budget and 

fiscal agencies and legislative bodies.  For example, 46 states and the District of Columbia 

produce reports detailing their tax expenditures, in connection with their budgetary processes. 
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 I have further been asked to opine on what percentage of the cost of a donation to a 

scholarship organization under the Education Tax Credit program would be borne by the 

donating business, after consideration of the tax credits allowed under the program and related 

tax consequences.  My conclusion is that the cost to a typical profitable large business would be 

approximately 4 percent of the amount of the donation; for smaller businesses, depending on the 

business’s tax situation, the cost will typically range between approximately 4 percent and 

approximately 13.5 percent of the amount of the donation. 

 

II.  My Qualifications. 

 I am a professor at the Northeastern University School of Law in Boston, Massachusetts.  

I served as General Counsel for the Executive Office for Administration and Finance of the 

Commonwealth of Massachusetts from 1987 to 1991, and served as Counsel for Revenue Policy 

for the State Budget Bureau in the same office from 1984 to 1987.  There, I was responsible, 

among other duties, for overseeing the drafting and editing of Massachusetts’ annual tax-

expenditure report (called the Massachusetts Tax Expenditure Budget) for fiscal years 1986 

through 1991. 

 I joined the Northeastern faculty in 1991, and the general focus of my scholarship there 

has been tax and fiscal policy, primarily state and local tax policy.  I have written extensively 

about tax expenditures.  I have also testified and spoken publicly about tax expenditure issues 

many times.  More details about my experience and qualifications are set forth in the curriculum 

vitae attached hereto.  
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III.  My Opinions. 

 A.  Tax Expenditures. 

  1.  The Concept of a “Tax Expenditure.” 

 For approximately a half-century, public-finance economists have focused attention on 

the fact that the tax system is often used to serve the same functions and accomplish the same 

goals as direct government spending.  The term “tax expenditure” is used to describe a tax law or 

provision that functions as an equivalent to direct spending. 

 The tax-expenditure concept began to play a prominent role in American fiscal and tax 

policy after prominent Harvard law professor Stanley Surrey, then Assistant Secretary of the 

Treasury, gave a widely discussed public speech about it in 1967.  Surrey explained, “[t]hrough 

deliberate departures from accepted concepts of net income and through various special 

exemptions, deductions, and credits, our tax system does operate to affect the private economy in 

ways that are usually accomplished by expenditures—in effect to produce an expenditure system 

described in tax language.”  Excerpts from remarks by Assistant Secretary Surrey, Nov. 15, 1967, 

before The Money Marketeers, on the U.S. income tax system—the need for a full accounting, in 

Annual Report of the Secretary of the Treasury on the State of the Finances for the Fiscal Year 

Ended June 30, 1968 323 (1969).  Surrey defined tax expenditures as “tax rules” that are not 

“integral to a tax system in order to provide a balanced tax structure and a proper measurement 

of net income” but instead “represent departures from that net income concept and balanced 

structure to provide relief, assistance, incentive, or what you will for a particular group or 

activity.”  Id. at 323–24. 

 Surrey noted that “a decrease in revenues through a tax expenditure has the same impact 

on the budget deficit as a direct increase in expenditures.”  Id. at 325.  Each such “special tax 
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provision[] reduces Government revenues available for other purposes, much as do increases in 

direct Government expenditures,” he added.  Id. at 326.  “Most [such] special tax provisions are 

designed expressly to achieve objectives similar in nature to those of direct Government 

expenditures or loan programs,” Surrey pointed out.  Id. at 327.  In other words, “tax 

expenditures serve ends similar to those which are, or might be, served by direct expenditure 

programs or loan programs.”  Id. at 329.  See also Stanley S. Surrey, Pathways to Tax Reform 6 

(1973) (“a system of tax expenditures under which Governmental financial assistance programs 

are carried out through special tax provisions rather than through direct Government 

expenditures . . . provides a vast subsidy apparatus that uses the mechanics of the income tax as 

the method of paying the subsidies”). 

 After Surrey’s landmark speech, since the early 1970s, the concept that tax expenditures 

should be analyzed similarly to budget expenditures has been widely accepted among public-

finance economists and analysts.  For example, the most widely used and highly regarded public-

finance textbook—Richard A. Musgrave & Peggy B. Musgrave, Public Finance in Theory and 

Practice 352 (5th ed. 1989)—explains: “[F]ailure to collect the revenue owing to gaps in the 

base of taxable income is in fact the same as collecting the revenue and then making an 

expenditure to leave the taxpayer in the same position.” 

 From an economic and fiscal-policy perspective, tax expenditures are regarded similarly 

to direct governmental spending for several reasons.  Tax expenditures and direct spending can 

serve the same functions and achieve the same purposes.  When the government spends tax 

dollars directly, it uses tax revenue to pay someone for engaging in a desired activity or to 

subsidize a favored activity or group; tax expenditures do the same thing without the government 

taking the money in, by simply allowing the intended recipient of the benefit to reduce the taxes 
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it would otherwise pay.  Both direct spending and tax expenditures are used to direct money to 

specific purposes or people, and both direct spending and tax expenditures can be structured to 

benefit persons who do not pay any taxes at all.  Both direct spending and tax expenditures 

reduce the governmental resources that are available for other purposes, and thus can necessitate 

higher taxes on other taxpayers or lower spending for other purposes. 

 A typical example of a tax expenditure, which we commonly discussed in my work at the 

Executive Office for Administration and Finance of the Commonwealth of Massachusetts, was 

the Massachusetts Urban Jobs Incentive Program tax credit, under which businesses received tax 

credits against their business income tax for a portion of the wages they paid when they 

employed workers in designated poverty districts.  The state could have accomplished the exact 

same incentive effect by directly writing the qualifying businesses a check to reimburse them for 

wages paid to those workers.  Either the tax expenditure approach or the cash expenditure 

approach would have the identical impact both on the affected businesses and on the state’s fisc. 

 Another typical type of tax expenditure is designed to encourage taxpayers to invest some 

of their resources in activities the legislature seeks to underwrite.  For example, a recent 

Massachusetts tax expenditure grants taxpayers a credit against their income tax liability equal to 

fifty percent of the amount that they invest in a qualifying Massachusetts community 

development corporation.  See Mass. Gen. Laws ch. 63, § 38EE.  Again, the state could 

accomplish the same end, with the same impact on the state’s budget, by paying a direct subsidy 

to people who made the desired investments, or by making cash grants directly to the community 

development corporations.  
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2. Use of the Tax-Expenditure Concept by Federal and State Fiscal 
Agencies. 

 
 In recognition of the fact that tax expenditures are functionally equivalent to budgetary 

expenditures, both the federal government and the vast preponderance of the states regularly 

publish detailed reports cataloguing their tax expenditures and documenting the annual dollar 

amounts of the expenditures.  Many of these “tax expenditure budgets” are statutorily mandated 

as a part of the governmental body’s annual budget process.  On the federal side, the 

Congressional Budget and Impoundment Control Act of 1974 (“the Budget Act”) requires the 

Congressional Budget Office and the U.S. Treasury to annually publish detailed lists of tax 

expenditures.  See Staff of the Joint Committee on Taxation, Estimates of Federal Tax 

Expenditures for Fiscal Years 2012–2017 2 n.4 (2013); Pub. L. No. 93-344; 2 U.S.C. § 

602(e)(1); 31 U.S.C. § 1105(a)(16).  Federal law also requires the Congressional Budget Office 

and other federal bodies to provide various studies and analyses of tax expenditures, including in 

conjunction with proposed budgets and legislation.  See 2 U.S.C. §§ 602(g)(1); 2 U.S.C. § 

632(e)(2)(E); 2 U.S.C. § 639(c); 31 U.S.C. § 1115(a)(2); 31 U.S.C. § 1121(a); 31 U.S.C. § 

1122(c). 

 The Budget Act defines “tax expenditures” as “those revenue losses attributable to 

provisions of the Federal tax laws which allow a special exclusion, exemption, or deduction from 

gross income or which provide a special credit, a preferential rate of tax, or a deferral of tax 

liability”; the Act further defines “tax expenditures budget” as “an enumeration of such tax 

expenditures.”  2 U.S.C. § 622(3).  Similarly to the authorities I discussed earlier, the 

Congressional Joint Committee on Taxation explains that “[t]ax expenditures are similar to direct 

spending programs that function as entitlements to those who meet the established statutory 

criteria.”  Estimates of Federal Tax Expenditures for Fiscal Years 2012–2017, supra, at 2. 
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 State governments have likewise incorporated the tax-expenditure concept into their 

budgetary processes.  According to the Institute on Taxation and Economic Policy, 46 states and 

the District of Columbia produce reports on tax expenditures in their states.  See The Institute on 

Taxation and Economic Policy, Tax Expenditure Reports (March 11, 2013), 

http://www.itepnet.org/other_resources/state_tereport.php; see also Jason Levitis, Nicholas 

Johnson, & Jeremy Koulish, Center on Budget and Policy Priorities, Promoting State Budget 

Accountability Through Tax Expenditure Reporting 1 (2009) (reporting that, as of April 2009, 41 

states and the District of Columbia were regularly producing tax-expenditure reports).  In many 

states, such reports are produced pursuant to statutory requirements.  See, e.g., Mass. Gen. Laws 

ch. 29, § 5B; Me. Rev. Stat. tit. 36, § 199-B; Vt. Stat. Ann. tit. 32, § 312. 

 New Hampshire likewise has a statute requiring annual production of a tax-expenditure 

report.  N.H. Rev. Stat. § 77-A:5-a.  The Department of Revenue Administration must produce 

the report, and the report must analyze, among other items, the tax credits permitted against the 

state business profits tax.  Id.  The state has been publishing its tax-expenditure report annually 

for twenty-two years.  Department of Revenue Administration, State of New Hampshire 2012 

Tax Expenditure Report 1 (2013). 

 Acknowledging the consensus recognition of the functional equivalence between tax 

expenditures and budgetary expenditures, the most recent version of New Hampshire’s report 

notes that “the legislature ‘expends’ funds in two ways[:] (1) via actual appropriations 

(expenditures), and (2) by foregoing the collection of taxes that it has the statutory authority to 

collect.”  Id.  The report adds, “Tax expenditures have been characterized by the New Hampshire 

Supreme Court as [follows:] ‘. . . all exemptions from taxation are practically equivalent to a 

direct appropriation.’”  Id. (quoting Canaan v. District, 74 N.H. 517, 537 (1908)). 
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  3. The Education Tax Credit Program is a Paradigmatic Tax Expenditure. 

 To determine whether a tax policy, program, or law qualifies as a tax expenditure, one 

must start with an understanding of what the normative structure or base of the tax system is.  A 

tax expenditure is a provision that deviates from that normative structure or base, in furtherance 

of an objective external to accurate and fair assessment of the tax.  As stated by Surrey, tax 

expenditures are “tax rules” that are not “integral to a tax system in order to provide a balanced 

tax structure and a proper measurement of net income” but instead “represent departures from 

that net income concept and balanced structure to provide relief, assistance, incentive, or what 

you will for a particular group or activity.”  Excerpts from remarks by Surrey, supra, at 323–24. 

 While there is often room for debate on the margins among fiscal economists as to 

whether certain tax laws qualify as tax expenditures, it is beyond debate that a tax credit used to 

encourage or reward taxpayer spending for purposes that are preferred by the government should 

be treated as a tax expenditure.  A tax credit of this kind, which reduces government tax receipts 

in proportion to taxpayer payments for a favored purpose, is an archetypal example of a tax 

expenditure. 

 The Education Tax Credit program is such a paradigmatic tax expenditure.  Businesses 

are to receive tax credits for contributions that they make to scholarship organizations that will 

then give out scholarships, primarily for use at private schools.  The program thus will support a 

particular activity that the legislature desires to aid (private-school education) by directing tax 

dollars to a particular group (primarily private schools).  The legislature could have 

accomplished the same result through direct appropriations to scholarship organizations or 

private schools.  Like a direct expenditure, the tax expenditure program directly reduces public 

funds available for other purposes.  And like a direct expenditure program, the legislature has 
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specified the amount of funds that can be expended for the program each year.  Furthermore, 

under New Hampshire law, the Education Tax Credit is expressly included among the tax 

provisions that the Department of Revenue must analyze in its annual tax-expenditure reports.  

See N.H. Rev. Stat. § 77-A:5-a (report must cover tax credits permitted under Ch. 77-A and 77-

E, and Education Tax Credit is allowed under those chapters by N.H. Rev. Stat. §§ 77-A:5(XIV), 

77-E:3-d). 

 B.  Cost of a Contribution Under the Education Tax Credit Program. 

 The Education Tax Credit program grants business organizations and business enterprises 

a tax credit against the state business profits tax or business enterprise tax equal to 85 percent of 

each donation the business makes to scholarship organizations under the program.  N.H. Rev. 

Stat. § 77-G:3.  But because of other elements of the state and federal tax systems, the cost to a 

business of making a donation under the program (i.e., the percentage of the donation that will 

actually be paid for or borne by the business) will typically be far less than 15 percent of the 

donation.  The cost to a typical profitable large business will only be approximately 4 percent of 

the amount of the donation; for smaller businesses, depending on the business’s tax situation, the 

cost will typically range between approximately 4 percent and approximately 13.5 percent of the 

amount of the donation. 

 Consider a business paying the business profits tax that makes a donation of $1,000 to a 

scholarship organization under the Education Tax Credit program.  First, the business will 

receive an $850 Education Tax Credit against its business profits tax.  N.H. Rev. Stat. § 77-G:3.  

In addition, because taxable profits for purposes of the state’s business profits tax are generally 

the same as a business’s taxable income for federal income tax purposes (see N.H. Rev. Stat. § 

77-A:1(III)–(IV)), and because the business’s federal taxable income will be reduced by $1,000 



10 
 

since the donation will be treated as a deductible charitable donation under federal tax law (see 

26 I.R.C. § 170), the business’s taxable profits will be reduced by $1,000.  Because the tax rate 

under the business profits tax is 8.5 percent (N.H. Rev. Stat. § 77-A:2), the business’s state taxes 

will thus drop by a further $85 (8.5 percent of $1,000).  So, the total reduction in the business’s 

state tax payments will be $935 ($850 plus $85). 

 Not all businesses qualifying for the 85% education tax credit will also receive the benefit 

of the additional reduction in their business profits tax.  Because the entire amount of business 

enterprise taxes paid by a business can be taken as a credit against the business profits tax (see 

N.H. Rev. Stat. Ann. § 77-A:5(X)), some businesses only pay business enterprise taxes and no 

business profits taxes to the State of New Hampshire.  (A business is more likely to fall into this 

category if it is smaller or less profitable; however, New Hampshire receives approximately 50 

percent more in business profits taxes than in business enterprise taxes.  See, e.g., Department of 

Administrative Services, State of New Hampshire Monthly Revenue Focus, June FY 2012 2 

(2012).)  The amount of business enterprise tax owed is not affected by charitable deductions 

from business net income; so a business that pays only the business enterprise tax will only see 

its state taxes reduced by the $850 credit, and not by an additional $85, for a $1,000 contribution 

to a scholarship organization.  

 The effect of the donation on the business’s federal tax payments is more complicated, 

and will depend on several features of the business’s status under the federal income tax system.  

As noted above, the business’s federal taxable income will fall by $1,000 because the $1,000 

donation will be treated as a deductible charitable donation under federal tax law.  See 26 I.R.C. 

§ 170.  However, because the business’s state tax payments will be reduced by $935 (or $850 for 

businesses paying only the business enterprise tax), the business’s federal taxable income will go 



11 
 

up by that $935 (or $850), since the business will lose its ability to deduct $935 (or $850) in state 

tax payments from its federal taxable income.  See I.R.C. § 164(a).  (This $935 or $850 is added 

to the business’s taxable income for federal purposes but not for state purposes, because a 

business can deduct state-tax payments in calculating its federal taxable income but not in 

calculating its state taxable income.  See N.H. Rev. Stat. § 77-A:4(VII).)  Thus, the business’s 

federal taxable income will fall by a total of $65 ($1,000 minus $935), or by $150 ($1,000 minus 

$850) for businesses paying only the business enterprise tax.   

 While many of the businesses subject to New Hampshire’s business profits tax are taxed 

federally under the corporate income tax, many others (for example, partnerships and sole 

proprietorships) are taxed federally under the personal income tax.  Most larger businesses will 

be taxed under the corporate income tax, at effective rates that range from 15% to 39%.  Highly 

profitable corporations (those with annual profits in excess of $335,000) are typically taxed 

under the corporate income tax at rates of 34% or 35%.  See I.R.C. § 11(b)(1).  Businesses 

falling into these categories would save an additional $22.10 (at the 34% rate) or $22.75 (at the 

35% rate) on account of the $65 reduction in their taxable income, or an additional $51 (at the 

34% rate) or $52.50 (at the 35% rate) on account of the $150 reduction.  So, such businesses, if 

subject to the state’s business profits tax, would achieve total tax savings in excess of $957 ($935 

state plus more than $22 federal) for their $1,000 contribution; those subject only to the state’s 

business enterprise tax would achieve total tax savings of at least $901 ($850 state plus at least 

$51).  Corporations with profits less than $335,000 pay federal taxes at effective rates that can be 

either lower (down to 15%) or higher (up to 39%) (see I.R.C. § 11(b)(1); Internal Revenue 

Service, Publication 542: Corporations 17 (2012)), so their federal tax savings from a $1,000 

contribution could range from $9.75 (15% of $65, for a business subject to the business profits 
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tax that is in the lowest federal tax bracket) to $58.50 (39% of $150, for a business not subject to 

the business profits tax that is in the highest effective federal tax bracket). 

 Businesses that are taxed federally under the individual income tax will see a similar 

variation in the federal tax savings resulting from a $1,000 contribution to a scholarship 

organization.  Effective federal tax rates for the individual income tax range from 10% to 39.6%.  

See I.R.C. § 1.  So, a business that was subject to the state’s business profits tax could see a 

reduction in its federal tax of between $6.50 (10% of $65) and $25.74 (39.6% of $65), resulting 

in total (state plus federal) tax savings from $941.50 to $960.74.  And a business not subject to 

the state’s business profits tax could see a reduction in its federal tax of between $15 (10% of 

$150) and $59.40 (39.6% of $150), resulting in total (state plus federal) tax savings from $865 to 

$909.40. 

 Thus, depending on its specific status under both state and federal tax regimes, a business 

making a $1,000 contribution to a scholarship organization could receive tax savings ranging 

from $865 (for a business not subject to the state’s business profits tax and taxed federally at the 

minimum 10% individual tax rate) to over $960 (for a business subject to the state’s business 

profits tax and taxed federally at the top individual rate of $39.6%).  Typical large, profitable 

businesses (which are subject to the business profits tax and are taxed federally at the 34% or 

35% corporate rate) would realize tax savings of more than $957.   

In short, the state of New Hampshire will be paying between 85 and 93.5 cents of every 

dollar contributed to a scholarship organization, while the federal government will be paying an 

additional share ranging up to nearly 6 cents.  Many of the typical businesses nominally making 

the contributions will be bearing less than five cents of the cost of each dollar contributed.  
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Peter D. Enrich  
 
 
Northeastern University     35 Clarke Street 
     School of Law              Lexington, MA  02421 
400 Huntington Avenue     (781) 861-7637 
Boston, MA  02115     penrich@rcn.com 
(617) 373-5094 
p.enrich@neu.edu 
 
 

Employment 
 
1991 - present:  Professor, Northeastern University School of Law, Boston, MA.  
(Associate Professor, 1991-1997).  Courses taught:  Contracts; State and Local Taxation; 
State and Local Government; Introduction to Federal Income Taxation; Legal Skills in 
Social Context. 

 1998 - 2001: Associate Dean for Academic Affairs 
 
1987 - 1991:  General Counsel, Executive Office for Administration and Finance, 
Commonwealth of Massachusetts. 
 
1984 - 1987:  Counsel for Revenue Policy, State Budget Bureau, Executive Office for 
Administration and Finance, Commonwealth of Massachusetts. 
 
1983 - 1984:  Law clerk to Judge Stephen Breyer, United States Court of Appeals for the 
First Circuit, Boston, MA. 
 
1977 - 1980:  Instructor, Philosophy Department, University of North Carolina, 
Charlotte, N.C. 
 

Education 
 
1980 - 1983:  Harvard Law School, Cambridge, MA.  J.D. magna cum laude (1983). 
 

Academic Honors:  Fay Diploma, 1983 (awarded to graduate with highest 
academic average); Sears Prize, 1982 (awarded to two students with highest 
averages at end of second year); elected to Harvard Law Review, July, 1981. 
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1972 - 1977:  Doctoral studies in philosophy, Princeton University, Princeton, N.J.  
 

Specialization:  history of modern philosophy, contemporary epistemology, social     
theory. 

 
1968 - 1972:  Undergraduate study, Yale University, New Haven, Conn. 
 

Honors: Phi Beta Kappa.  Summa cum laude.  Honors with exceptional distinction 
in philosophy. 

 
 

Publications 
 

a. Scholarship 
 
Federal Courts and State Taxes: Some Jurisdictional Issues with Special Attention to the 
Tax Injunction Act, 65 TAX LAWYER 731 (2012). 
 
With Joan Fitzgerald, Reining in Economic Development Incentives, or Economic 
Development Incentives – the Strategy that Won’t Go Away, case study for Northeastern’s 
Law & Public Policy course, Strategizing Public Policy (2010). 
 
Constraining State Business Tax Incentives: The Commerce Clause’s Role, 46 STATE TAX 

NOTES 157 (2007). 
 
A Defense of the Commerce Clause’s Role in Constraining State Business Tax Incentives, 
PROCEEDINGS OF THE 99TH

 ANNUAL CONFERENCE ON TAXATION (National Tax Ass’n 2007). 
 
Commerce Clause Constraints on State Business Location Incentives, 2 COMPETITION 

POLICY INTERNATIONAL 129 (2006). 
 
Race and Money, Courts and Schools: Tentative Lessons from Connecticut, 36 IND. L. 
REV. 523 (2003). 
 
Business Tax Incentives: A Status Report, 34 URBAN LAWYER 415 (2002). 
 
With Judith Olans Brown, Nostalgic Federalism, 28 HASTINGS CONST. L. Q. 1 (2000). 
 
State Tax Incentives and Subsidies to Business, in ENCYCLOPEDIA OF THE AMERICAN 

CONSTITUTION, SUPPLEMENT II (Leonard W. Levy et al., eds), McMillan Reference 
(1999). 
 
The Rise -- and Perhaps the Fall -- of Business Tax Incentives, in THE FUTURE OF STATE 

TAXATION (David Brunori, ed.), Urban Institute Press (1998). 
 

Exhibit 45, Page 2



With Patricia A. Davidson, Local and State Regulation of Tobacco: the Effects of the 
Proposed National Settlement, 35 HARV. J. ON LEGIS. 87 (1998).   
 
Saving the States from Themselves: Commerce Clause Constraints on State Tax 
Incentives for Business, 110 HARV. L. REV. 377 (1996). 
 
Leaving Equality Behind: New Directions in School Finance Reform, 48 VAND. L. REV. 
101 (1995). 
 
Municipal Powers to Regulate the Sale and Use of Tobacco, in Controlling the Sale and 
Use of Tobacco Products in Massachusetts: A Legal Policy Manual for Municipal 
Officials and Public Health Officers (1994). 
 
With Wendy E. Parmet, Health and Education: A Tale of Two Crises, 22 J. LAW, MED. & 

ETHICS 53 (1994). 
 
Comment, Citizen and Taxpayer Standing (case comment on Valley Forge Christian 
College v. Americans United for Separation of Church and State), 96 HARV. L. REV. 196 
(1982). 
 
State Constitutional Rights in the Federal System (part of Developments in the Law -- 
The Interpretation of State Constitutional Rights), 95 HARV. L. REV. 1331 (1982). 
 

b. Other Writings 
 
Op-Ed, “Lights, Camera, Stop the Film Subsidies Action,” BOSTON GLOBE, Feb. 19, 
2011 
 
Op-Ed, with Joan Fitzgerald, “State Should Yell ‘Cut’ to Film Tax Credits,” BOSTON 

GLOBE, Feb. 19, 2010 
 
Pleadings and Memoranda of Law in Cuno v. DaimlerChrysler Corp. (litigation in the 
Ohio state and federal courts challenging the constitutionality of tax incentives granted to 
DaimlerChrysler for its Jeep assembly plant in Toledo, Ohio) (1999- present), including 
Respondents’ Brief to the U.S. Supreme Court in DaimlerChrysler Corp. v. Cuno, 126 S. 
Ct. 1854 (2006) and Cert. Petition in Cuno v. DaimlerChrysler Corp. (No. 04-1407, filed 
April 2005). 
 
Testimony before Senate Finance Committee, Subcommittee on International Trade, 
“Cuno and Competitiveness: Where to Draw the Line,” March 16, 2006 
 
Op-Ed, “Lining the Pockets of Big Business,” BOSTON GLOBE, Feb. 28, 2006. 
 
Book Review of Greg LeRoy, The Great American Jobs Scam, in 38 STATE TAX NOTES 
401 (Oct. 2005). 
 

Exhibit 45, Page 3



Breaking the Incentive Cycle: A Role for the Courts, Accountability (the Business 
Incentive Newsletter of the Corporation for Enterprise Development), Sept. 1999 (also 
published at <http://www.cfed.org/main/econDev/bi/main/newsletter/9_99.htm>). 
 
The Preclusive Effect of the MSA on Future Actions by State and Local Governments 
Against Participating Manufacturers, in Graham Kelder and Patricia Davidson, eds., The 
Multistate Master Settlement Agreement and the Future of State and Local Tobacco 
Control, Tobacco Control Resource Center (1999). 
 
With Richard A. Daynard, et al., An Analysis of Selected Provisions of the McCain 
Committee Bill (S. 1415rs), Working Paper #8 in a Series on Legal Issues in the 
Proposed Tobacco Settlement, Tobacco Control Resource Center (1998). 
War Between the States, Legal Times, Feb. 9, 1998. 
 
With Patricia A. Davidson, Impact of S.1530 on State and Local Regulatory and 
Enforcement Authority, Working Paper #7 in a Series on Legal Issues in the Proposed 
Tobacco Settlement, Tobacco Control Resource Center (1998). 
 
Comment: The Effects of State and Local Public Policies on Economic Development, 
NEW ENG. ECON. REV., March/April 1997 at 144. 
 
Tax Bill Makes Bad Business Sense, BOSTON GLOBE, Oct. 10, 1995 (reprinted in 9 St. 
Tax N. 1197, Oct. 23, 1995). 
 
Co-author, Massachusetts 1994 Initiative Questions 6 and 7 (Graduated Income Tax 
constitutional amendment and statute). 
 
Co-author, Voodoo Economics Revisited (critique of Gov. Weld’s economic 
development proposals, co-authored with staff of Tax Equity Alliance, 1992). 
 
Co-author, Amicus Curiae brief on behalf of American Cancer Society in Gilligan v. 
Attorney General (Mass. 1992). 
 
Massachusetts 1992 Initiative Question 2 (increasing cigarette taxes and creating Health 
Protection Fund). 
 
Co-author, Massachusetts 1992 Initiative Question 5 (requiring corporate tax disclosure). 
 
Editor, Massachusetts Tax Expenditure Budget (Fiscal Years 1986 - 1991). 
 
 

Advocacy & Representation  
 
Lead counsel for plaintiffs in Cuno v. DaimlerChrysler Corp. (1999-2006), challenging 
the constitutionality (under the Commerce Clause) of state tax incentives based on 
business location decisions.  Argued the case before U.S. Court of Appeals for the Sixth 
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Circuit (see 386 F.3d 738 (2004)) and before the U.S. Supreme Court (see 547 U.S. 332 
(2006)). 
 
Other clients have included: Alabama Dept. of Revenue; American Cancer Society, 
Massachusetts Chapter; Colorado Dept. of Revenue; Massachusetts AFL-CIO; New York 
State Dept. of Taxation & Finance. 
 
 

Presentations and Panels  
 
Radio Boston, WBUR, Debate on Massachusetts tax reform proposals (Jan. 2013) 
 
Testimony concerning business tax expenditures, hearing before the Massachusetts 
Senate Post-Audit and Oversight Committee (Aug. 2012) 
 
“Should Government Use Tax Breaks and Subsidies to Support Private Business?” 
presentation for Northeastern University’s Open Classroom course on “The Role of 
Government in the 21st Century” (Dec. 2011) 
 
All Things Considered, National Public Radio: Debate on film tax credits (Feb. 2011) 
 
Panelist, “Rebuilding our Revenue Foundation,” Public Policy Institute’s Insider Budget 
Briefing (Boston Jan. 2011) 
 
Panel on Tax Credits, North Eastern State Tax Officers Association Annual Conference 
(Oct. 2010) 
 
“Film Tax Credits,” presentation for Northeastern University’s Government and 
Marketplace Seminar series (Sept. 2010) 
 
“Removing a Case to Federal Court: The Tax Injunction Act and Federal Abstention 
Doctrines,” presentation at Georgetown Univ. Law Center’s Advanced State & Local Tax 
Institute (Washington, DC May 2010) 

 
Testimony opposing extension of film tax credits, hearing before the Joint Committee on 
Revenue of the Massachusetts legislature (March 2010) 
 
Panelist for Federal Reserve Bank of Boston’s forum on State Business Tax Incentives: 
Examining Evidence of their Effectiveness (Dec. 2009) 
 
Convener and Moderator: Roundtable Discussion on Issues of Equity and Inclusion in 
Education, Northeastern Univ. School of Law (April 2009) 
 
Convener and moderator for panel discussion: “The U.S. Agenda for the Next Four 
Years,” Northeastern Univ. School of Law 40th Anniversary Celebration (Oct. 2008) 
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Panel Discussion: “The Latest Thinking on What Makes a State Competitive, Lincoln 
Institute of Land Policy & New England Public Policy Center Conference on Economic 
Perspectives on State and Local Taxes (Jan. 2007) 
 
“Constraining State Business Tax Incentives: The Commerce Clause’s Role,” National 
Tax Association Annual Conference on Taxation (Nov. 2006) 
 
“Recent Commerce Clause Developments,” presentation at Southeastern Association of 
Tax Administrators Attorney/Compliance Workshop (Prattville, AL Oct. 2006) 
 
“Are Economic Incentive Tax Credits Unconstitutional?”, presentation at New Mexico 
Tax Research Institute Conference (Santa Fe NM March 2006) 
 
“Cuno: Prospects and Implications,” presentation at N.Y.U. Institute on State & Local 
Taxation (New York Dec. 2005) 
 
“Cuno in the Courts and Congress,” presentation at Funding State Services Conference, 
Center on Budget & Policy Priorities (Washington DC Nov. 2005) 
 
“The American Approach to State Aid Issues,” presentation at panel discussion on State 
Aid Reform at Summit at Como on Competition Policy, Law and Economics (Lake 
Como, Italy Oct. 2005) 
 
“State Tax Incentives on the Brink,” presentation at Tax Executives Institute Annual 
Conference (San Diego Oct. 2005) 
 
“The Merits and Implications of Cuno v. DaimlerChrysler,” panel discussion at Univ. of 
Minnesota Law School Tax Policy Conference: State Tax Incentives for Economic 
Development (Minneapolis Oct. 2005) 
 
“Are Investment Tax Credits Constitutional?”, mock testimony at a Moot U.S. Senate 
Hearing on Legislation to Overturn Cuno at Annual Conference of Northeastern State 
Tax Officers Association (New York Sept. 2005) 
 
“Do the States Need to Be Saved from Themselves?” debate at Georgetown Univ. Law 
Center’s Advanced State & Local Tax Institute (Washington, DC May 2005) 
 
“Cuno v. Daimler Chrysler and the Economic War Among the States,” presentation at 
Good Jobs First conference (Baltimore May 2005) 
 
“State Tax Incentives for Business: Healthy Competition or Race to the Bottom?” 
presentation at American Enterprise Institute (Washington, DC May 2005) 
 
“Cuno v. DaimlerChrysler: Economic Development Incentives and the Courts,” 
presentation to National Conference of State Legislatures, Spring Forum (Washington, 
DC April 2005) 
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“Constitutional of Tax Abatements for Economic Development,” presentation at 
University of Toledo College of Law (Toledo, OH Jan. 2005) 
 
“The Constitutionality of Economic Development Incentives – Emerging Trends,” 
presentation to N.C. Institute for Constitutional Law (Raleigh, NC Dec. 2004) 
 
“State Corporate Tax Incentives Are Unconstitutional,” presentation to Economic 
Analysis and Research Network (Economic Policy Institute) Annual Conference 
(Oakland, CA Dec. 2004) 
 
“The Cuno Decision Voiding State Corporate Tax Credits: Defending What’s Been 
Won,” presentation to Center on Budget and Policy Priorities’ Annual Funding State 
Services Conference (Washington, DC Nov. 2004) 
 
“Commerce Clause Constraints on State Incentives to Attract and Retain Businesses,” 
presentation to faculty colloquium at Suffolk Univ. Law School (Boston, MA Oct. 2004) 
 
“Keeping Law in Context: Northeastern’s First-Year Course on Law, Culture and 
Difference,” presentation to faculty colloquium at American University’s Washington 
College of Law (Washington, DC April 2004) 
 
“Roots of the Mass. Budget Crisis,” presentation to Stop the Cuts Campaign’s Forum on 
the State Budge Crisis and Fair Solutions (Lynn, MA Sept. 2003) 
 
“Federal and State Constitutional Limitations on Tax Incentives and Tax Exemptions,” 
presentation to National Conference of State Tax Judges (Cambridge, MA Sept. 2003) 
 
“State Tax Challenges,” presentation to Council of State Governments Eastern Regional 
Conference – Budget Chairs Roundtable (Cambridge, MA Feb. 2003) 
 
“Corporate Subsidies: Standards or Just Say No?,” keynote debate at Economic Policy 
Institute’s Economic Analysis and Research Network Annual Conference (Chicago, IL 
Oct. 2002) 
 
“Litigation Strategies for Subsidy Accountability,” panelist at Good Jobs First’s 
Reclaiming Economic Development Conference (Baltimore, MD July 2002) 
 
Presentation on School Reform Litigation: Lessons from Connecticut, at Children and 
Education Symposium, Cornell Law School (Ithaca, NY April 2002) 
 
“The Rise – and Perhaps the Fall – of State Corporate Welfare,” Moses Greeley Parker 
Lecture (Lowell, MA Dec. 2001) 
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“Tax Incentives for Business,” presentation to the Amer. Assoc. of Law Schools’ Section 
on State and Local Government Law panel on “New Developments in State and Local 
Tax” (San Francisco Jan. 2001) 
 
Guest lecture on Commerce Clause constraints on tax incentives, N.Y.U. Law School 
(N.Y. Nov. 2000) 
Panelist, “The Future of State Taxation,” Southeastern Association of Tax Administrators 
(Charleston, WV July 2000) 
 
“Constitutional Challenges to State Tax Incentive Schemes,” presentation to the Fiscal 
Policy Institute (Albany, N.Y. May 2000) 
 
“Fighting Corporate Welfare in the Courts,” presentation at Univ. of Toledo School of 
Law (Toledo, Oh. March 2000) 
 
“Reining in Economic Development Tax Incentives,” presentation to Center on Budget 
and Policy Priorities’ annual Funding State Services Conference (Washington, D.C. Dec. 
1999) 
 
“The Commerce Clause and Functions of Federalism,” presentation at conference on 
“Out of Many, One: Foundations of Federal Power,” Univ. of Montana School of Law 
(Missoula, Mont. Oct. 1998). 
 
“How to Win Proposition 2 1/2 Override Elections,” presentation at annual meeting of 
Mass. Municipal Association (Boston Jan. 1998). 
 
“Can We Save the States from Themselves?”, presentation for session on Interstate 
Competition: New Findings about Old Controversies at annual meeting of National Tax 
Association (Boston Nov. 1996). 
 
“The Effects of State and Local Public Policies on Economic Development,” panelist for 
final session, “Summing up and policy implications” (Federal Reserve Bank of Boston 
Nov. 1996) 
 
“Legal Challenges to Tax Incentives,” presentation at Center on Budget and Policy 
Priorities’ annual Funding State Services Conference (Washington, D.C. Dec. 1995). 
 
“Financing Primary and Secondary Education,” presentation at Center on Budget and 
Policy Priorities’ annual Funding State Services Conference (Washington, D.C. Dec. 
1995). 
 
“Defending a Municipality’s Right to Regulate,” panelist for presentation at Attorneys 
General Conference on Tobacco, Youth and the Public Health (Boston 1995). 
 
“The Single Sales Factor Tax Formula: How Does It Work? What Will It Do?,” panelist 
for forum sponsored by Mass. Democratic Leadership Council (1995). 
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“Education Finance Reform,” curriculum segment at Center on Budget and Policy 
Priorities’ annual Funding State Services Conference (Washington, D.C. Jan. 1995). 
Convener and moderator of panel, “Creating Urban Schools that Work: The Problem of 
Governance,” for Boston 2000: Remaking a City (Northeastern Univ. 1994). 
 
“Judicial Attitudes Toward Agency Interpretations of Statutes,” presentation for Mass. 
Bar Association program on Legislation: Secrets of Drafting, Passing and Interpreting 
New Laws (1992). 
 
“Skirting the Quagmire: A Diagnostic Study of Commerce Clause Constraints on 
Preferential State Taxes,” presentation to faculty colloquia, Harvard Law School (1990) 
and Northeastern Univ. School of Law (1991). 
 
"Tax Expenditure Budgets," presentation to National Association of State Budget 
Officers (1987). 
 
"State Stabilization and Rainy Day Funds," panelist for presentation to National 
Association of State Budget Officers (1987). 
      
 
 

Civic and Community 
 
Board Member, Mass. Budget and Policy Center (formerly TEAM Education Fund) 
(1993 - present); chair (2003-present), vice-chair (1995-2003). 
 
Progressive Democrats of Massachusetts: Statewide Coordinating Committee (2003-
2008); Executive Committee (2008-present); Chair (2010-present) 

 
Subcommittee on Long-Term Financing, Governor’s Deval Patrick’s Readiness Project 
(establishing long-range strategic plan for education in Massachusetts) (2007-2008). 
 
Judge for Mass. Municipal Ass’n Kenneth E. Pickard Municipal Innovation Award 
(2003, 2004). 

 
Selectman, Town of Lexington (1997-2003); chairman (1998-2000). 
 
Member of World Class Housing Collaborative, Center for Urban and Regional Policy, 
Northeastern Univ. (2002-2004). 
 
Member of Fiscal Policy Committee, Massachusetts Municipal Association (1999-2003). 
 
Member of Board of Policy Advisers, Massachusetts Institute for a New Commonwealth 
(1995 - 2007). 
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Member of Economic Policy Advisory Group, Scott Harshbarger for Governor Campaign 
(1998). 
 
Member of Massachusetts Legislative Task Force on Court Services Funding (1996). 
 
Coordinator for fiscal policy for Issues Advisory Task Force, Mark Roosevelt for 
Governor Campaign (1994). 
 
Member of Massachusetts Legislative Task Force on Education Finance Reform (1991). 
 
Lexington Town Meeting (1988 - present); chairman, Town Meeting Members 
Association (1992-1994). 
 
Board Member, Lexington Education Foundation (1993 - 1997); treasurer (1995-1997). 
 
 

Other 
 
Member, American Law Institute (elected 2002) 
Admitted to Mass. Bar, 1983. 
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