
fund for the student's use. Not only does the Early Graduation Program divert MFP

funds away from public elementary and secondary schools, it does so for the benefit of

educating elementary or secondary school students.

students who have already graduated and are no longer a [part of the Louisiana education

system, and also funnels these funds into entities who are not even in the business of

Defendants argue that there is no prohibiting language in the Article that would

prohibit MFP funds being used for the purposes defined [n SCR99 or Act 2. As argued

extensively above, this Court disagrees. This Court finds [that Article VIII, §13eB) of the

Louisiana Constitution restricts MFP fund for the use of public elementary and secondary

schools only.

Lastly, this COUli considered the good of the individual student as opposed to the

good of the public school systems. Even in this regard it does not sway the Court's

determination. The public elementary and secondary school systems were established for

the education of all school age students in Louisiana for the good and betterment of each

and every child. Nowhere was it mandated that funds from the MFP, meant for public

elementary and secondary school systems, be provided for an alternative education

beyond what the Louisiana education system was set up for. Defendants would put forth

the argument that the diversion of MFP funds into private Ieducation providers are for the

good of the student since it gives them the opportunity to leave schools deemed to be

underperforming; however, their argument ignores the !2loodof the individual students

who are left behind in those schools deemed underperforming. The MFP was set up to

equitably allocate funds to public elementary and secondary schools. This gives public

school systems in poorer districts the ability to receive funds they would not otherwise

have. This Court can find no argument that can be put forth that would show that

diverting funds away from such a school would be for ~he good of the hundreds, and

sometimes thousands, of students who are left behind il~ those underperforming school

systems. The MFP was set up for students attending public elementary and secondary

schools and was never meant to be diverted to private educational providers. Thus, this

Court believes that the MFP is directly for the bettermerlt of each individual student in
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the state, and as such, should not be diverted away from what it was meant, that being the

public elementary and secondary school systems of Louisiana.

When a law is clear and unambiguous, it should be applied as written. LSA-C.C.

art. 9; LSA-R.S. 1:3. When the language of the law is susceptible of different meanings,

however, "it must be interpreted as having the meaning that best conforms to the purpose

of the law." LSA-C.C. art. 10. In this case, application of these principles of statutory

interpretation to Article VIII, §13(B) of the Louisiana Constitution of 1974 lead to the

same results:

(1) The MFP formula is to be used to determine the cost of a minimum foundation

program of education in public schools; Article VIII, §13(B) does not address in

any fashion the use of MFP funds for nonpublic educational programs

(2) The MFP formula is applicable to public elementary and secondary schools

only; it is not applicable to programs or schools providing post-secondary

educational services.

(3) The MFP formula calls for the equitable allocation of MFP funds to "parish and

city school systems"; the article does not provide for distribution of MFP funds

to any other individuals or entities.

(4) The MFP formula requires "a contribution by every city and parish school

system"; accordingly, any expenses paid through the MFP or with MFP funds

are by definition a combination of both state funds and local school board funds.

(5) The MFP formula adopted by BESE must be "approved by the Legislature prior

to making the appropriation"; if the formula has not been "approved by the

Legislature", the Legislature cannot appropriate the funds called for in that

formula.

(6) If the Legislature fails to approve the formula most recently adopted by BESE,

then the last formula adopted by BESE and approved by the Legislature shall be

used to determine the cost of the minimum foundation program and to determine

the allocation of funds appropriated.
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(7) Public school systems are required to levy an ad valorem maintenance tax and

may levy with voter approval other ad valorem taxes as their required

contribution under the MFP formula; such contributions are for the purpose of

"giving additional support to public elementary and secondary schools" and are

not for the purpose of supporting nonpublic students, schools, or programs.

For the reasons set forth above, this Court finds that SCR99 and Act 2

unconstitutionally divert MFP funds that are constitutionally mandated to be allocated to

public elementary and secondary schools to nonpublic entities in violation of Article

VIII, §13(B) of the Louisiana Constitution of 1974. As such, to the extent that the MFP

adopted by BESE allows any such funds to be utilized for any nonpublic educational

institutions or opportunities, BESE was acting outside of its authority with regard to the

MFP as granted by the Constitution. Therefore, this Court must grant declaratory

judgment as it relates to this claim. This Court is not suggesting that the State is

prohibited from providing funding to nonpublic schools or nonpublic educational

opportunities, but rather, that MFP funding cannot be constitutionally spent on nonpublic

education or distributed to nonpublic school systems. The funding of nonpublic schools

or nonpublic educational opportunities must come from some other portion of the general

budget.

2.

Do Act 2 and SCR 99 unconstitutionally divert local funds included in the MFP

that are constitutionally mandated to be allocated to public elementary and

secondary schools to non public entities in violation of Article VIII, §13(C) of the

Louisiana Constitution of 1974 and Article VI, §29(A) of the Louisiana

Constitution of 1974 (as implemented by LSA-R.S. 47:338.84).

Plaintiffs contend that the 2012-13 MFP includes payment of state and local funds

to support educational programs of students in nonpublic school settings and calls for

distribution of those funds to the entities and individuals operating such educational
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programs rather than to the public school boards of the State. These nonpublic education

programs were contained in Act 2 and were to be funded through SCR99. Plaintiffs

specifically illustrate: The Course Choice Program, The Student Scholarships for

Education Excellence Program (hereinafter "SSEEP"), and the Early High School

Graduation Scholarship Program.

Defendants' entire opposition to Plaintiffs' arguments are simply the following:

First, Defendants maintain that the MFP is nothing more than an accounting

exercise which inclusions of the local per-pupil share in the formulation of Act 2 funding

through the MFP does not cause the actual diversion of any local funds.

Second, Defendants contend that Plaintiffs' argument that SCR 99 and Act 2

result in distribution of local funds outside of the school district or in nonpublic schools

inside the district are incorrect. Defendants argue that any such diversion of local funds

is prohibited. Act 2 states: "No locally levied school district tax revenues shall be

transferred to any participating school located outside the school district where the tax is

levied or any participating nonpublic school within the district." LSA-R.S. 17:4017.

Quite simply, they point out that the public school systems will receive less funding from

the state because they educate fewer children. Funding under the MFP is student-based,

and how much state funding any district receives is a function of two primary factors: the

number of students the district will educate and the amount of funds it can be expected to

raise locally. Fluctuations in the student count do not affect the local share calculation

but only serve to increase or decrease how much the state will provide the districts in the

form of a block grant. Defendants argue that, at most, Act 2 programs may decrease the

local district's receipt of its net funding from the state appropriation for MFP funding, but

such a decrease will be directly related to the children the local district will no longer be

educating. Thus, the loss of students may have been caused by Act 2, but it has not been

caused by the inclusion of Act 2 in the MFP.

On the other hand, in support of their contention, Plaintiffs point to the wording of

the statutes they base their arguments on. First, Article VIII, §13(C) of the Louisiana

Constitution of 1974 provides:

(C) Local Funds. Local funds for the support of
elementary and secondary schools shall be derived from the
following sources:
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First: Each parish school board, Orleans Parish
excepted, and each municipality or city school board
actually operating, maintaining, or supporting a separate
system of public schools, shall levy annually an ad
valorem maintenance tax not to exceed five mills on the
dollar of assessed valuation on property subject to such
taxation within the parish or city, respectively.

Second: The Orleans Parish School Board shall
levy annually a tax not to exceed thirteen mills on the
dollar of the assessed valuation of property within the city
of New Orleans assessed for city taxation, and shall certify
the amount of the tax to the governing authority of the city.
The governing authority shall have the tax entered on city
tax rolls. The tax shall be collected in the manner, under the
conditions, and with the interest and penalties prescribed by
law for city taxes. The money thus collected shall be paid
daily to the Orleans Parish School Board.

Third: For giving additional support to public
elementary and secondary schools, any parish, school
district, or subschool district, or any municipality or city
school board which supports a separate city system of
public schools may levy an ad valorem tax for a specific
purpose, when authorized by a majority of the electors
voting in the parish, municipality, district, or subdistrict in
an election held for that purpose. The amount, duration, and
purpose of the tax shall be in accord with any limitation
imposed by the legislature.

(D)(1) Municipal and Other School Systems. For
the effects and purposes of this Section, the Central
community school system and the Zachary community
school system in East Baton Rouge Parish, and the
municipalities of Baker in East Baton Rouge Parish,
Monroe in Ouachita Parish, and Bogalusa in Washington
Parish, and no others, shall be regarded and treated as
parishes and shall have the authority granted parishes.
Consistent with Article VIII of this constitution, relevant to
equal educational opportunities, no state dollars shall be
used to discriminate or to have the effect of discriminating
in providing equal educational opportunity for all students.

(2) Notwithstanding Article III, Sections 12 and 13
and any other provision of this Constitution, in any session
of the legislature in which a school system is proposed to
be removed from the provisions of this Paragraph including
any such proposal effective at the same time as this
Subparagraph, the legislature may by law, the effectiveness
of which depends on the passage and adoption by the
people of such proposition, eliminate any or all relevant
statutory provisions without regard to the requirements of
such Sections.
[Emphasis added]

LSA-R.S. 17:97.1 provides that:
No proceeds derived from the sale, lease, or other

disposition or use of any sixteenth section lands by a parish
or city school board, no allocation of severance taxes, if
any, to a parish or city school board, or school system and
no portion of the proceeds derived from any sales tax
levied and collected by a parish or city school board
shall be used or taken into consideration in any formula
adopted by the Louisiana State Board of Elementary
and Secondary Education and submitted to the
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legislature for approval as required by Article VIII,
Section 13(B) of the Constitution for the allocation of
funds to insure a minimum foundation program of
education in all public elementary and secondary
schools.

Funds derived from the sale, lease, or use of
sixteenth section lands heretofore charged against school
systems in the minimum foundation program formula shall
be replaced by equal amounts from revenues generated by
lease or royalties of sixteenth section water bottoms
claimed by the State; provided, however, that in the event
such replacement revenues are insufficient for such purpose
then, and in that event only, revenues generated by lease or
royalties from other water bottoms claimed by the state
shall be used as needed for the purposes of this Section.
[Emphasis added]

LSA-R.S. 47:338.84 provides:

A. In order to provide additional funds for the
payment of salaries of teachers employed in the public
elementary and secondary schools of the respective
parishes and cities of the state and/or for the operation of
the public elementary and secondary schools of the
parishes and cities of the state, any parish or city school
board in the state is hereby authorized to levy and collect a
sales tax not in excess of one per cent within the parish or
city, as the case may be, as hereinafter set forth provided
that where there are dual school boards in any parish, both
must accept the imposition and means of collection and
dispersion of the tax.

B. The sales tax so levied shall be imposed by an
ordinance of the parish or city school board, as the case
may be, and shall be levied upon the sale at retail, the use,
the lease or rental, the consumption and storage for use or
consumption of tangible personal property and on sales of
services in the parish or city, as the case may be, all as
presently defined in R.S. 47:301 et seq.; provided,
however, that the ordinance imposing said tax shall be
adopted by the school board only after the question of the
imposition of the tax shall have been submitted to the
qualified electors of the parish or city at an election
conducted in accordance with the general election laws of
the state of Louisiana, and the majority of those voting in
said election shall have voted in favor of the adoption of
such ordinance. All costs 6f conducting the election
required by this Section shall be bome by the parish or city
school board calling the election.

C. This tax shall be in addition to all other taxes and
shall be collected at the same time and in the same manner
and pursuant to the definitions, practices and procedures set
forth in R.S. 47:301 et seq.

D. The proceeds of the tax herein authorized
shall be used exclusively to supplement other revenues
available to the school board for the payment of salaries
of teachers in the elementary and secondary schools of
the parish or city, as the case may be, and/or for the
expenses of operating said schools, and the ordinance
imposing said tax and any amendments thereto shall

37
19th JUDICIAL DISTRICT COURT



state such purpose. None of the proceeds of this tax
shall be used for capital improvements.

E. Nothing contained in this Section and
particularly no provision of Subsection D hereof shall be
construed to affect the purposes for which the proceeds of
any sales tax authorized or levied prior to December 11,
1964 shall be used, and in all such cases the disposition of
the proceeds of sales taxes heretofore authorized or levied
by a parish school board shall be made in accordance with
the authorization under which such tax was levied and is
being collected.

F. Provided that the funds raised by parishes
and/or local school boards pursuant to the provisions of
this act shall not be considered by the State Board of
Education or the State Department of Education in the
application of the state equalization formula or· the
distribution of proceeds of any other kind or nature by
the State Board of Education and the State Department
of Education.
[Emphasis added]

The key point of Plaintiffs' argument is provided in the statutes above;

specifically in the statutory language which forbids BESE from considering the local

funds in determining the MFP. Plaintiffs have shown that Defendants are not using

locally generated funds to pay for the school voucher program because Defendants have

no access to the local accounts in which such funds are maintained. Rather, Defendants

are reducing the MFP allocations to public schools by equivalent amounts thus violating

the statutes cited above by considering the local funds when determining the MFP

formula, Whether called a "diversion" or something else, the result is the same. The

public school systems of the State of Louisiana will lose funding they would have

received from the Defendants for the operation of their schools and for the benefit of their

students. Neither the constitutional nor statutory provisions outlined hereinabove permit

such reduction in funding.

Inasmuch as Act 2 is unconstitutional for its directing of public MFP funds from

public schools, SCR 99 is also unconstitutional in that it creates the MFP to provide

public funds to nonpublic entities. Specifically, this court finds that SCR 99 is

unconstitutional to the extent that it expressly diverts public funds into "The Course

Choice Program", "The Student Scholarships for Education Excellence Program", and

"The Early High School Graduation Program", which are programs used to pass the MFP

funds into nonpublic educational institutions.
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III.

Conclusion

While the Court does not dispute the serious nature of these proceedings nor the

impact and potential effects on Louisiana's educational systems, vital public dollars

raised and allocated for public schools through the MFP cannot be lawfully diverted to

nonpublic schools or entities. Again, this Court does not propose to foreclose the State

from establishing educational programs that are funded outside the constitutional

limitations of the Minimum Foundation Program, rather, because of those constitutional

limitations, Defendants cannot spend public education dollars appropriated pursuant to

the Minimum Foundation Program formula on nonpublic education programs.

It is this Court's opinion that Plaintiffs have clearly and convincingly proven the

unconstitutionality of SCR99 and Act 2 so as to receive declaratory judgment as it

pertains to the unconstitutional diversion of MFP funds to nonpublic entities in violation

of Article VIII, §l3(B) of the Louisiana Constitution of 1974 and for the unconstitutional

diversion of local funds included in the MFP mandated to be allocated to public

elementary and secondary schools to nonpublic entities in violation of Article VIII,

§ l3(C) of the Louisiana Constitution of 1974 and Article VI, §29(A) of the Louisiana

Constitution of 1974 (as implemented by LSA-R.S. 47:338.84).

THUS DONE AND SIGNED this 30th day of November, 2012, in the Parish of

East Baton Rouge.

ggge;rimothy E. Kelley
19th Judicial District Court
Parish of East Baton Rouge
State of Louisiana
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