
used to determine the cost of a minimum foundation
program of education in all public elementary and
secondary schools as well as to equitably allocate the
funds to parish and city school systems. Such formula
shall provide for a contribution by every city and parish
school system. Prior to approval of the formula by the
legislature, the legislature may return the formula adopted
by the board to the board and may recommend to the board
an amended formula for consideration by the board and
submission to the legislature for approval. The legislature
shall annually appropriate funds sufficient to fully fund the
current cost to the state of such a program as determined by
applying the approved formula in order to insure a
minimum foundation of education in all public
elementary and secondary schools. Neither the governor
nor the legislature may reduce such appropriation, except
that the governor may reduce such appropriation using
means provided in the act containing the appropriation
provided that any such reduction is consented to in writing
by two-thirds of the elected members of each house of the
legislature. The funds appropriated shall be equitably
allocated to parish and city school systems according to the
formula as adopted by the State Board of Elementary and
Secondary Education, or its successor, and approved by the
legislature prior to making the appropriation. Whenever
the legislature fails to approve the formula most recently
adopted by the board, or its successor, the last formula
adopted by the board, or its successor, and approved by the
legislature shall be used for the determination of the cost of
the minimum foundation program and for the allocation of
funds appropriated. [Emphasis added]

Unequivocal constitutional provisions are not subject to judicial construction and

should be applied by giving words their generally understood meaning. Cajun Electric

Power Co-op. v. Louisiana Public Service Commission, 544 So.2d 362, 363 (La.

1989)(on rehearing).

The terms "public elementary and secondary schools" and "parish and city school

systems" as used in Article VIII, §13(B) of the Louisiana Constitution, are plain and

unambiguous. The phrase "public elementary and secondary schools" is generally

understood to mean schools funded with tax revenue and administered by a governmental

body that offers instruction in kindergarten through 12th grade. The phrase "parish and

city school systems" is generally understood to mean those school systems either created

pursuant to Article VIII, §9(A) of the Louisiana Constitution or recognized pursuant to

Article VIII, §10 of the Louisiana Constitution. See e.g. LSA-RS. 17:51 (creating "a

parish school board for each of the parishes"), LSA-RS. 17:64 (creating the Zachary
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Community School Board), LSA-R.S. 17:66 (creating the Central Community School

Board) and LSA-R.S. 17:72 (creating the city of Baker School Board).

Several considerations justify this interpretation in addition to the generally

understood meaning of those phrases.

First, the delegates to the Constitutional Convention recognized that while Article

VIII, §13(A) would require the Legislature to appropriate funds to supply free school

books to "the children of the state," Article VIII, §13(B) "takes care of the public

schools." Records of the Louisiana Constitutional Convention of 1973: Convention

Transcripts, Volume 9, p. 2443 (November 16, 1973). This clearly shows that the

delegates to the convention knew the distinctions they were making between public

schools and private schools. Furthermore, this also makes it clear to this Court that the

delegates to the convention unequivocally made a distinction as to how Article VIII,

§13(B) was to be applied. Had they intended to for MFP funds to be used for any other

purpose than funding public schools, they would have made that distinction.

Second, the delegates at the Constitutional Convention stripped from the final

version of Article VIII, §13 a floor amendment that would have "siphoned off [money] in

the direction of private schools" for fear that such a provision "opens the door for the

very thing we are talking about trying to keep out of the constitution." Records of the

Louisiana Constitutional Convention of 1973: Convention Transcripts, Volume 9, p.

2445 (November 16, 1973).

Third, the delegates at the Constitutional Convention recognized that the purpose

of Article VIII, §13(B) was "to insure that there are certain minimum standards in public

education, met in all of the school systems across the state and that the [poor] parishes do

not suffer a lack of adequate public education." Records of the Louisiana

Constitutional Convention of 1973: Convention Transcripts, Volume 9, p. 2442

(November 16, 1973).

At this point, defendants argue that it is clear the Constitutional Convention of

1973 contemplated and approved the use of state funds by nonpublic schools. The

problem with defendants' argument is that point is not being argued. It is this Court's
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opinion that it is clear that Article VIII, §13(A) and §13(D) contemplate entities other

than public schools receiving state funding; however, it is equally clear that §13(B),

sandwiched between the two above stated sections specifically singles out funding (i.e.

the MFP) to public schools.

Finally, even BESE recognizes a distinction between "public" and "nonpublic"

elementary and secondary schools in the regulations that it promulgates. For example,

compare BESE Bulletin 741 entitled "Louisiana Handbook for School Administrators"

with BESE Nonpublic Bulletin 741 entitled "Louisiana Handbook for Nonpublic School

Administrators. "

The phrases "public elementary and secondary schools" and "parish and city

school systems" in Article VIII, §13(B) of the Louisiana Constitution are plain and

unambiguous and must be applied as written.

Further, Plaintiffs contend that SCR 99 itself supports the conclusions that the

MFP was designed to fund public elementary and secondary schools only and was

designed to be equitably allocated between public city and parish school systems only by

pointing to the wording of SCR 99. That concurrent resolution begins as follows:

A CONCURRENT RESOLUTION

To provide for legislative approval of the formula to
determine the cost of a minimum foundation program of
education in all public elementary and secondary schools as
well as to equitably allocate the funds to city, parish, and
other local public school systems as developed by the State
Board of Elementary and Secondary Educations and
adopted by the board on February 27, 2012.

WHEREAS, Article VIII, Section XIII(B) of the
Constitution of Louisiana requires the State Board of
Elementary and Secondary Education to develop and adopt
annually a formula which shall be used to determine the
cost of a minimum foundation program of education in all
public elementary and secondary schools as well as to
equitably allocate the funds to parish and city school
systems .... " [Emphasis added]

Plaintiffs also point out that on page 3 of SCR 99, there is further language

supporting the conclusion that MFP funds are to be used for public education only:

WHEREAS, the Constitution of Louisiana requires the
legislature to fully fund the CUlTentcost to the State of the
minimum foundation program as determined by applying
the legislatively approved formula; and
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WHEREAS, this minimum foundation program is designed
to provide greater equity and adequacy in both state and
local funding of local school systems; and

WHEREAS, the Constitution of Louisiana requires the
appropriated funds to be allocated equitably to parish and
city school systems according to the formula as adopted by
the State Board of Elementary and Secondary Education
and approved by the legislature prior to making the
appropriation.

THEREFORE, BE IT RESOLVED, by the Legislature of
Louisiana, that the formula to determine the cost of a
minimum foundation program of education in all public
elementary and secondary schools as well as to allocate
equitably the funds to city, parish, and other local school
systems developed by the State Board of Elementary and
Secondary Education and adopted by the Board on
February 27, 2012, is hereby approved to read as follows ...

[Emphasis added]

Again, this language is identical (except for date) with that found in HCR 103 of2011.

Plaintiffs argue that the State of Louisiana, through the Louisiana Legislature, has

recognized the fact that the MFP formula and the funding provided thereunder are for the

benefit for public elementary and secondary schools and that MFP allocations are to be

made to public city and parish school systems and that the statutory references and others

make it clear that MFP funds are to be spent on public education and are to be equitably

allocated to public school systems only.

The extent to which public aid to private education should be authorized by the

Constitution was the subject of much debate by the Constitutional Convention during the

consideration of articles on education. As originally drafted, Article VIII, §13(A)

included an authorization for the Legislature to appropriate funds to assist students in

private schools in addition to free textbooks, bus transportation, lunch programs, and

other similar types of aid available to private schools at that time. Upon the urging of

delegates who felt that the Constitution should be neither for nor against state aid to

private schools beyond what was then provided by the Legislature, this Section was

ultimately amended to state as quoted above. Noticeably absent from the discussion on

the issue of private aid, however, was any mention of MFP funds being used to assist

nonpublic schools. See Debates of the Constitutional Convention of 1973, Vol. XXVIII,

November 16, 1973, pp. 108-109.
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By its clear terms, Article VIII, §13 requires that BESE "develop and adopt a

formula which shall be used [1] to determine the cost of a minimum foundation of

education in all public elementary and secondary schools as well as [2] to equitably

allocate the funds to parish and city school systems." The amount of MFP funds

appropriated by the state are determined by "applying the formula" and the funds are then

distributed "according to the formula."

Defendants maintain the MFP formula is nothing more than a budgeting tool. It

does not appropriate or distribute any funds. Rather, it represents the product of BESE's

budgetary responsibility under Article VIII, §3(A) and its mandate to formulate the MFP

under Article VIII, § l3(B). Further, the local "contribution" requirement of Article VIII,

§l3(B) is merely a required factor - the only required factor - in the formula. They

further contend that the Constitution provides BESE no other instructions or requirements

for determining the extent of the local contribution or how it should be factored into the

equation.

In Charlet v. Legislature of State of La., 97-0212 (La. App. 1 Cir. 6/29/98); 713

So.2d 1199, 1207, the First Circuit interpreted the meaning of the term "minimum" in

Article VIII, §13(B). Noting the "conceptual problem" posed by interpreting the term

literally, the court held:

Despite this conceptual problem in the plaintiffs' phrasing
of the issue in this case, this court has no difficulty agreeing
with them that if the constitutional provisions were literally
interpreted as establishing no inherent limits on the
legislative power, the legislature could appropriate and
allocate any pittance, which would lead to an absurd result.
However, the constitutional provision is not meaningless,
simply because of the choice of the word "minimum." As a
practical matter, when BESE sets up the MFP formula each
year, BESE essentially defines what the least admissible
amount shall be for that particular year. By then approving
and funding the MFP in accordance with that formula, the
legislature "insures" that minimum. This process allows the
State the flexibility it needs to fund the public education
system, while still accommodating the many other demands
on state funds.

Thus, in simple terms, defendants argue, BESE is required to adopt a formula that

calculates the minimum funding for public elementary and secondary education. The
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formula must include a local contribution and it must equitably allocate funds to the local

school districts based on the formula.

Though defendants cite Charlet to bolster their argument that all BESE is

required to do is to calculate a minimum funding for public elementary and secondary

education, this Court also recognizes the First Circuit in Charlet clearly stated that MFP

funds were for public use:

"The purpose of this is to insure a minimum foundation of
education in all public elementary and secondary schools; a
minimum foundationis being provided. The funds are to
be equitably allocated to parish and city school systems
according to the formula adopted by BESE and approved
by the legislature; this formulaic allocation is being done."

In essence, defendants argue that all BESE is required to do is calculate a minimum and

once the requirements are met, they can do anything they want with the MFP. The

problem with this argument is contained in Article VIII, §13(B) itself. Even if the BESE

and the Legislature approve more funding than was calculated as the minimum, the

statute itself states, "[t]he funds appropriated shall be equitably allocated to parish and

city school systems according to the formula .... " This portion alone indicates any funds

in the MFP are to be allocated to public school systems only.

While no case has addressed allocating through the MFP funds for students to

attend private schools, several cases have dealt with constitutional challenges to the MFP

formula and its allocation of funding. In Triplett v. Bd. of Elementary and Secondary

Educ., 2009-0691 (La. App. 1 Cir. 7/13/09); 21 So.3d 401,410, the First Circuit upheld

BESE's use of MFP funds for charter schools managed by private companies under the

supervision of the state-run Recovery School District. The challenger sought a

declaration stating that allocating funds through the MFP that would otherwise go to the

East Baton Rouge Parish school system to the Recovery School District, which had taken

over eight schools in the parish, was a violation of Section 13' s requirement of equitable

funding. Id. at 409. The court held that, because BESE had authority under Article VIII,

§3 to take over failing schools and control state funds allocated under §13(B), there was

no violation. Id. at 410. The court also help that "once BESE has transferred a failing

school to the RSD to supervise, manage, and operate there is no inequity in the RSD
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receiving those funds for that purpose[,]" so' the spending did not violate the equitable

allocation provision. Id.

Though defendants rely on this holding to show that MFP funds may be allocated

as BESE sees fit after it has calculated the MFP, Triplett is distinguishable from what is

being argued here. In Triplett the MFP funds were transferred to the state-run Recovery

School District which is a public school system but which is managed by a private entity.

Here, we have MFP funds being transferred from public funds into the hands of

nonpublic entities.

Defendants next argue that funding is not being diverted from public school

systems under the MFP approved in SCR 99 because it only diverts that which the system

has lost by virtue of losing those students. This is not a clear recitation of the facts. Here

there is a diversion of MFP funds because the student would be receiving a voucher

which would authorize a student to use funds in the MFP to transfer to a nonpublic

school. The student would not otherwise leave a public school for a nonpublic school if

it were not for the promise that at least a portion of the cost of attending that nonpublic

school will be covered. Under SCR99 and Act 2, that cost would be covered using funds

from the MFP. Thus, the MFP funds are being diverted to nonpublic schools.

Further evidence of this argument can be found in the Early High School

Graduation Scholarship Program (hereinafter "Early Graduation Program"). The Early

Graduation Program is found in SCR 99 starting on page 23. This program is for the

purpose of providing tuition assistance to students graduating early from a public high

school to encourage them to attend college in any public or private institution of higher

education in Louisiana. This program begins in Fiscal Year 2013-2014. It allows

students graduating at the end of the eleventh grade year an about equal to one half of one

year's MFP state and local share per pupil for the district in which the student resided at

the time of graduation from which the student graduated. Likewise, it allows a student

graduating at midterm their senior year an amount equal to one quarter of the MFP.

Additionally, the Early Graduation Program includes these students in the MFP

membership count in the district in which the student resided at the time of graduation to

calculate the funding amount. It then places those funds, from the MFP, into a special
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