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a concurrent resolution, ... , makes not binding policy; it is
a means of expressing fact, principles, opinions, and
purposes of the two Houses," and thus does not need to be
presented to the President. It is settled, however, that if a
resolution is intended to make policy that will bind the
Nation and thus is "legislative in its character and
effect," - then the full Article I requirements must be
observed. For "the nature or substance of the resolution,
and not its form, controls the question of its disposition."
(citations omitted).

"A concurrent resolution can no more change a statute than a statute may change

a constitution. Quintana v. Holland, 255 F.2d 161, 165 (3rd Cir 1959).

Therefore, it is the issue before this Court that it must be determined if SCR 99

was intended to make policy that will bind the State of Louisiana, and if it was intended

so, then it is legislative in nature and must be passed in the manner of legislation.

Plaintiffs' contend SCR 99 was meant to carry the weight of law. Defendants argue that

SCR 99 was nothing but an accounting vehicle to be used provide money for Act 2.

D.
Was SCR 99 properly adopted by the Legislature?

Plaintiffs first two contentions, that (1) SCR 99 was untimely introduced pursuant

to Article III, §2(A)(3)(a) of the Louisiana Constitution of 1974, and thus, was never

properly enacted, and (2) SCR 99 was untimely considered and did not receive the vote

required pursuant to Article III, §2(A)(3)(a) of the Louisiana Constitution of 1974, and

thus, was never properly enacted, both contain the issue that SCR 99 must be "intended

to have the effect of law" for these two arguments to survive. The Court will first address

the issue of whether SCR99 was "intended to have the effect of law." If SCR 99 was not

"intended to have the effect of law," it renders the other issues in plaintiffs' two

contentions, listed above, moot.

Before discussing this issue, the Court must first address the statement made by

Plaintiffs that "[t]he issue of whether SCR 99 is "statute" or a "law" was previously

resolved by this Court in the disposition of Defendants exception of lack of subject matter

jurisdiction. In disposing of that exception, Plaintiffs contend that the Court implicitly

held that SCR 99 was a "statute" or "law" and applied the limitation on its jurisdiction set

forth in LSA-C.C.P. article 3601(A) and LSA-R.S. 13:4062." On the contrary, this Court

made it clear that it was not deciding the issue of whether SCR 99 was a statute or a law
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and found that "on the basis of LSA-R.S. l3:4062 and La. C.c.P. art. 3601" Plaintiffs'

requests for injunctive relief were required to be dismissed. The Court did not rule on the

issue of whether SCR 99 had the legal effect of a statute or law.

1.

SCR 99 is not a matter intended to have the effect of law

Article III, §2(A)(3)(a) of the Louisiana Constitution of 1974 provides:

All regular sessions convening in even-numbered years
shall be general in nature and shall convene at noon on the
second Monday in March. The Legislature shall meet in
such a session for not more than sixty legislative days
during a period of eighty-five calendar days. No such
session shall continue beyond six o'clock in the evening of
the eighty-fifth calendar day after convening. No new
matter intended to have the effect of law shall be
introduced or received by either house after six o'clock in
the evening of the twenty-third calendar day. No matter
intended to have the effect of law, except a measure
proposing a suspension of law, shall be considered on
third reading and final passage in either house after six
o'clock in the evening of the fifty-seventh legislative day or
the eighty-second calendar day, whichever occurs first,
except by a favorable record vote of two-thirds of the
elected members of each house. [Emphasis added]

The action of the Legislature granting its approval of the MFP is not law.

Moreover, SCR 99 was never intended to have the effect of law because it does not

unilaterally impose the legislative will and does not permanently apply to persons and

things in general. While the Legislature's "approval" of the MFP formula is a

constitutionally significant action, it does not have the same consequences as ordinary

legislation and therefore need not comply with the requirements of Article III,

§2(A)(3)(a). In all respects, SCR 99 was intended to be precisely what it appears to be -

a concurrent resolution declaring the Legislature's "approval" of the proposed MFP.

Because the Constitution does not provide for the form or manner of legislative approval

of a proposed MFP, the process to enact SCR 99 was governed exclusively by the rules

of the Legislature as interpreted by the Legislature.

As a starting point, Plaintiffs' argument disregards the plenary authority of the

Legislature. "A general principle of judicial interpretation of a state constitution is that,

unlike the federal constitution, the provisions of our state constitution are not grants of

power, but instead are limitations on the otherwise plenary power of the people of a state
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exercised through its Legislature." Hainkel v. Henry, 313 So.2d 577, 579 (La. 1975).

Article III, §13(B) does not dictate the form or procedure for legislative approval of a

proposed MFP formula. Lacking such limitation on its plenary authority, the Legislature

has consistently used concurrent resolutions for prior MFP approvals, and the process for

passage has varied through the years.

The Constitution vests the Legislature with limited discretion to approve or

decline to approve the MFP formula. There is nothing to indicate that the Framers of the

1974 Constitution intended to graft all the formalities necessary for enacting ordinary

laws onto this unique process. The Legislature's "approval" is a unique, sui generis

action distinct from the passage of bills into law. As opposed to the procedures for the

passage of bills set out in Article III, §15, the form and procedures for legislative

approval of an MFP formula are set out entirely in Article VIII, §13(B):

Minimum Foundation Program. The State Board of
Elementary and Secondary Education, or its successor,
shall annually develop and adopt a formula which shall be
used to determine the cost of a minimum foundation
program of education in all public elementary and
secondary schools as well as to equitably allocate the funds
to parish and city school systems. Such formula shall
provide for a contribution by every city and parish school
system. Prior to approval of the formula by the legislature,
the legislature may return the formula adopted by the board
to the board and may recommend to the board an amended
formula for consideration by the board and submission to
the legislature for approval. The legislature shall annually
appropriate funds sufficient to fully fund the current cost to
the state of such a program as determined by applying the
approved formula in order to insure a minimum foundation
of education in all public elementary and secondary
schools. Neither the governor nor the legislature may
reduce such appropriation, except that the governor may
reduce such appropriation using means provided in the act
containing the appropriation provided that any such
reduction is consented to in writing by two-thirds of the
elected members of each house of the legislature. The funds
appropriated shall be equitably, allocated to parish and city
school systems according to the formula as adopted by the
State Board of Elementary and Secondary Education, or its
successor, and approved by the legislature prior to making
the appropriation. Whenever the legislature fails to approve
the formula most recently adopted by the board, or its
successor, the last formula adopted by the board, or its
successor, and approved by the legislature shall be used for
the determination of the cost of the minimum foundation
program and for the allocation of funds appropriated.

This process is considerably different, in both substance and effect, from ordinary

legislation. First, Section 13(B) commands BESE to annually adopt an MFP program
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and equitable allocation formula that it must submit to the Legislature. In contrast, bills

are introduced in the Legislature during the legislative session and originate from a

member or a committee of the Legislature. Second, unlike a bill or traditional resolution,

the Legislature may not change the content of the MFP formula because the Constitution

forecloses amendment. If the Legislature does not approve the proposed formula (for

whatever reason), appropriations are based on the last approved formula. It is BESE, not

the Legislature, that is required to "adopt" the formula.

Finally, unlike a bill passed by the Legislature, there is no requirement that the

Legislature present the approval to the Governor for signing. La. Const. art. VIII,

§13(B), states "Prior to approval of the formula by the Legislature, the Legislature may

return the formula adopted by the board to the board and may recommend the board an

amended formula for consideration by the board and submission to the Legislature for

approval. "

The process for "approval" of the MFP is thus significantly different from the

process for legislation. It has long been the continuous practice of the Legislature to

signify its approval or disapproval of the BESE formula by concurrent resolution. In

such situations, it would be improper for the courts to graft the requirements for approval

of ordinary legislation onto a process that the Framers set apart and designated with the

unique appellation of "approval." For the reasons set forth above, this Court finds that

SCR 99 was not "intended to have the effect of law."

During the hearing, Plaintiffs drew attention to Joint Rule 20(A)(l)(a)(iii), (Ex. P-

26), to suggest that the resolution to approve the formula to fund the MFP, in this case

SCR99, is intended to have the effect of law. In pertinent part, that Rule states:

(l)(a) During any regular session convening in an odd-
numbered year, no matter intended to have the effect of
law ...shall be introduced, considered, or adopted unless it
meets one of the following criteria:

(iii) The resolution to approve the formula to fund the
Minimum Foundation Program.

However, the Clerk of the House, Albert "Butch" Speer, one of the drafters of the

Joint Rule, testified that Rule 20(A)(1)(a)(iii) was not intended to suggest that the
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resolution to approve the MFP was considered by the Legislature to have the effect of

law, but that it was placed in the Rule to insure that such a resolution would not have to

be considered within the limitation on filing of bills placed upon the legislators in those

particular years. The limitation of allowing only five pre-filed bills per legislator in the

odd-numbered years makes each such bill extremely valuable to each legislator, and to

have to utilize one of them to file the annually needed resolution would be unfair to any

one legislator. As such, this carves this particular resolution out to allow for its filing in

addition to the five bill per legislator limitation. Thus, it is clear that Joint Rule

20(A)(l )(a)(iii) does not provide support for the suggestion that SCR99 was intended to

have the effect of law.

Similarly, Plaintiffs pointed to the action of the Clerk of the House in sending

SSCR99 to the Legislative Bureau, in conformance with House Rule 2.10(A)(5), as

evidence that SCR99 was intended to have the effect of law. House Rule 2.10(A)(5),

(Ex. P-22),states:

A. The duties of the Clerk while the legislature IS III

session shall include the following:

(5) To refer to the Legislative Bureau all legislative
matter intended to have the effect of law,
originating in the Senate, prior to the third reading
in the House, as provided in House Rule 8.19.

House Clerk Speer testified that his referral of SCR99 to the Legislative Bureau

was not meant to indicate that SCR99 was intended to have the effect of law, but that he

is always conservative in his handling of all legislative instruments so as to not interfere

in the legal status of a particular legislative instrument. Thus, he referred SCR99 to the

Legislative Bureau without making a finding or determination as to whether or not

SCR99 was intended to have the effect of law. As such, the Clerk's forwarding of SCR99

to the Legislative Bureau does not provide any positive proof that SCR99 was intended to

have the effect of law.

Further, while Plaintiffs took great pains to show that SCR99 followed the

procedural path required of all legislative matters intended to have the effect of law,

House Clerk Speer testified that, in at least eight of the last ten legislative sessions, the

resolution to approve the formula to fund the MFP has failed to meet the procedural
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requirements for passage of a legislative matter intended to have the effect of law. The

treatment of such resolutions from year to year varies. The fact that SCR99 happened to

have followed the procedural path required of legislative instruments intended to have the

effect of law is, in this particular instance, mere happenstance. This further solidifies

this Court's opinion that SCR99 was not intended to have the effect of law.

2.

Compliance with Article III, §15(G) of the Louisiana Constitution of 1974

Finally, because this Court finds that SCR 99 was not "intended to have the effect

of law," Plaintiffs' third contention, that "SCR 99 was not enacted in compliance with

Article III, §15(G) of the Louisiana Constitution of 1974," must also fail. But for the

sake of thoroughness, it will be discussed below.

Article III, §15(G) of the Louisiana Constitution of 1974 provides, in pertinent

part, that:

No bill shall become law without the favorable vote of at
least a majority of the members elected to each house.

As this COUlipreviously held that SCR 99 was not "intended to have the effect of

law," it will not apply to Article III, §15(G) which presupposes that the legislative vehicle

discussed is a "bill." However, for the sake of fully adjudicating the Plaintiffs' claims,

the Court will explore this contention.

Plaintiffs claim that SCR 99 never received the vote of at least a majority of the

members elected to the Louisiana House of Representatives. The Louisiana House of

Representatives is composed as one hundred five (105) representatives, fifty-three (53) of

whom constitute a majority. As Plaintiffs point out, the House vote on SCR 99 was 51

yeas, 49 nays and 5 absent. Plaintiffs argue this is two votes short of the majority

required for passage under Article III, §15(G) of the Louisiana Constitution. Based on
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this presumption, Plaintiffs contend that SCR 99 was not properly adopted by the

Louisiana House of Representatives.

Plaintiffs contend that there are no House rules that outline voting requirements;

however, they point out that the Senate does have such a rule. Senate Rule 12.10 states

that concurrent resolutions can only be approved by a majority vote of the full

membership of the Senate. Plaintiffs contends that since the Senate has such a rule, they

can see no reason why the House rule would be any different from the Senate rule on the

same matter.

Defendants argue that SCR 99 was properly passed in the House on June 4,2012

on a vote of 51-49, after the Speaker consulted with House clerk and parliamentarian,

Alfred "Butch" Speer, to determine the rule. Based on lack of an express constitutional

directive and the lack of a clear custom on the House, Mr. Speer correctly advised the

Speaker to apply the standard rule of parliamentary procedure, a vote of majority

members present. House Rule 13.3 provides: "On any question of legislative procedure,

when these rules are silent or inexplicit, custom, usage, and practice shall be followed. If

custom, usage, and practice are inexplicit, then Mason's Manual of Legislative Procedure

shall be considered as authority." According to Mason's Manual, a majority is

determined by members present and voting:

Mason's Sec. 43(8) Indispensable Requirements for
Making Valid Group Decisions

To make a decision or carry a proposition, there must be a
vote in the affirmative of at least a majority of the votes
cast. The constitution or statutes sometimes require more
than a majority vote for certain purposes. Parliamentary
law requires only a majority vote, but organizations may
require by their rules more than a majority vote for certain
purposes, as amendment or suspension of their rules.

Mason's Sec. 50(1) Majority Control

A fundamental and seemingly universal principle is that at
least a majority of the vote cast is required to make
decisions for the group.

Mason's Sec. 510 Majority of Legal Votes Required

1. A majority of legal votes cast, a quorum being present,
is sufficient to carry a proposition unless a larger vote is
required by a constitution or controlling provision of
law. Members present but not voting are disregarded in
determining whether an action carried.
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