
LOUISIANA FEDERATION OF * NO: 612,733 SECTION: 22
TEACHERS, ET AL *

* 19TH JUDICIAL DISTRICT COURT
VERSUS *

* PARISH OF EAST BATON ROUGE
*

STATE OF LOUISIANA, ET AL * STATE OF LOUISIANA

CONSOLIDATED WITH DOCKET NUMBERS: 613,142 AND 613,320

WRITTEN REASONS FOR JUDGMENT

I.

A.

Introduction

These consolidated cases before the Court today are regarding Plaintiffs' Petition

for Declaratory Judgment directed against the Board of Elementary and Secondary

Education (hereinafter "BESE"), and the Department of Education (hereinafter

collectively as "State"). These proceedings arise from three separate lawsuits challenging

the constitutionality of Act No. 2 of the 2012 Regular Session of the Louisiana

Legislature (hereinafter "Act 2") and Senate Concurrent Resolution 99 of the 2012

Regular Session of the Louisiana Legislature (hereinafter "SCR 99").

Act 2 creates a "Course Choice Program" and substantially amends the "Student

Scholarships for Excellence Program" by amendment of the "Student Scholarships for

Excellence Act." (See Act 2, pp.26-47; SCR 99, pp. 19-23).

The "Course Choice Program" requires the payment of Minimum Foundation

Program (hereinafter "MFP") funds by the Louisiana Department of Education to online

education providers, virtual education providers, postsecondary education institutions and

entities that offer vocational or technical course work. LSA-R.S. 17:4002.6 and

4002.3(1). The "Course Choice Program" also recognizes that students enrolled in

"home study" programs are "eligible participating student [s)." LSA-RS.

17:4002.3(3)( c). The "Student Scholarships for Excellence Program" is commonly

referred to as the "Voucher Program".
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B.

Procedural History

On June 7, 2012, the Louisiana Federation of Teachers Plaintiffs (hereinafter

collectively referred to as "LFT Plaintiffs") instituted Suit No. 612,733. On June 22,

2012, the Louisiana Association of Educators Plaintiffs (hereinafter collectively referred

to as "LAE Plaintiffs") instituted Suit No. 613,142. On June 28, 2012, the Louisiana

School Boards Association Plaintiffs (hereinafter collectively referred to as "LSBA

Plaintiffs") instituted Suit No. 613,320. The three lawsuits were consolidated by Orders

dated June 22,2012 and June 28, 2012.

On June 29, 2012, Defendants filed a Declinatory Exception of Lack of Subject

Matter Jurisdiction and Peremptory Exception of No Cause of Action and supporting

memorandum. On July 2, 2012, Defendants filed a Declinatory Exception of Lack of

Subject Matter Jurisdiction, Peremptory Exception of No Cause of Action, and

Incorporated Memorandum in Support.

By order dated July 9, 2012, Valerie Evans, Kendra Palmer, the Black Alliance

for Educational Options and the Alliance for School Choice were permitted to intervene

(hereinafter "Defendant-Interveners"). I On July 10, 2012, this COUli held a hearing on

the exceptions filed by the Defendants. At the conclusion of the hearing, this Court

granted the Declinatory Exception of Subject Matter Jurisdiction "on the basis of LSA-

R.S. 13:4062 and La. c.c.P. art. 3601" and dismissed Plaintiffs' requests for injunctive

relief. This Court found that the disposition of the Declinatory Exception of Subject

Matter Jurisdiction rendered Defendant's Peremptory Exception of No Cause of Action

moot. A formal Judgment was signed on July 17, 2012. Plaintiffs requested review of

this Court's ruling on the Declinatory Exception of Subject Matter Jurisdiction by

applications for supervisory writs. Plaintiffs' applications were denied by the First

Circuit Court of Appeal on July 25, 2012 and the Louisiana Supreme Court on August

15,2012.

Subsequently, the Lafourche Parish School Board was also permitted to intervene.

I The intervention on behalf of the Alliance for School Choice was subsequently "withdrawn."
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c.

Background and Claims

The "Student Scholarships for Excellence Act" requires the payment of MFP

funds by the Louisiana Department of Education to nonpublic schools and further

requires the Louisiana Department of Education to "transfer scholarship payments to

each participating school on behalf of the responsible city or parish school district."

LSA-R.S. 17:4015(5), 17:4016, and 17:1417(A).

SCR 99 is the vehicle by which the Legislature "approved" the 2012-2013 MFP

formula adopted by BESE as required by Article VIII, §13 of the Louisiana Constitution

of 1974. The Louisiana Constitution mandates that BESE "annually develop and adopt a

formula which shall be used to determine the cost of a minimum foundation program of

education in all public elementary and secondary schools .... " LSA-Const. Art VIII,

§13(B). MFP program funds are appropriated as a separate and distinct line item in the

budget. As a result, SCR 99 approves the formula adopted by BESE for funding for

implementation of the programs created in Act 2, including a provision that provides that:

The amount for which the· city or parish school district is
responsible will be funded with a transfer from the MFP allocation for the
city or parish school district in which the participating student resides to
the participating nonpublic or public school on behalf of each student
awarded a scholarship. (See SCR 99, p. 22)

Plaintiffs and Intervenor contend that Act 2 was not properly enacted and SCR 99

was not properly adopted by the Legislature and that, as a result, those instruments are

unconstitutional and/or without legal effect.

Before this COUli are the arguments by the Plaintiffs that Act 2 and SCR 99 are

unconstitutional on the following legal theories:

1. SCR 99 was not properly adopted by the Legislature

a. SCR 99 was untimely introduced pursuant to Article III, §2(A)(3)(a) of the

Louisiana Constitution of 1974, was never properly enacted and is,

therefore, null, void and of no legal effect;

b. SCR 99 was untimely considered and did not receive the vote required

pursuant to Article III, §2(A)(3)(a) of the Louisiana Constitution of 1974,
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was never properly enacted and is, therefore, null, void and of no legal

effect;

c. SCR 99 did not receive a majority vote, as required by Article III §15(G)

of the Louisiana Constitution of 1974, was never properly enacted and is,

therefore, null, void and of no legal effect;

2. Act 2 is unconstitutional because it violates the "one object" requirement of

Article III, §15(A) of the Louisiana Constitution of 1974;

3. Act 2 and SCR 99 unconstitutionally divert MFP funds that are constitutionally

mandated to be allocated to public elementary and secondary schools to nonpublic

entities in violation of Article VIII, § l3(B) of the Louisiana Constitution of 1974;

4. Act 2 and SCR 99 unconstitutionally divert local funds included in the MFP that

are constitutionally mandated to be allocated to public elementary and secondary

schools to nonpublic entities in violation of Article VIII, §13(C) of the Louisiana

Constitution of 1974 and Article VI, §29(A) of the Louisiana Constitution of 1974

(as implemented by LSA-R.S. 47:338.84).

II.

Law and Argument

A.

Declaratory Judgments

Louisiana Code of Civil Procedure Articles 1871 and 1872 provide:

Article 1871

Courts of record within their respective jurisdictions
may declare rights, status, and other legal relations whether
or not further relief is or could be claimed. No action or
proceeding shall be open to objection on the ground that a
declaratory judgment or decree is prayed for; and the
existence of another adequate remedy does not preclude a
judgment for declaratory relief in cases where it is
appropriate. The declaration shall have the force and effect
of a final judgment or decree.

Article 1872

A person interested under a deed, will, written
contract or other writing constituting a contract, or whose
rights, status, or other legal relations are affected by a
statute, municipal ordinance, contract or franchise, may
have determined any question of construction or validity
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arising under the instrument, statute, ordinance, contract, or
franchise and obtain a declaration of rights, status, or other
legal relations thereunder.

Louisiana jurisprudence has limited the availability of declaratory judgments to

"cases of a present, justiciable controversy and will not render merely advisory opinions."

Church Point Wholesale Beverage Co., Inc. v. Tarver, 614 So.2d 697, 701 (La. 1993).

A justiciable controversy is a real and substantial controversy admitting of specific relief

through a decree of conclusive character. Am. Waste & Pollution Control Co. v. St.

Martin Parish Police Jury, 627 So.2d 158, 161 (La. 1993). A "justiciable controversy"

has been generally defined as a dispute between "adverse parties with opposing claims

ripe for judicial determination," involving "specific adversarial questions asserted by

interested parties based on existing facts." Prator v. Caddo Parish, 2004-0794, p. 6 (La.

12/0112004),888 So.2d 812,816.

In the context of declaratory judgment, a justiciable controversy must involve

uncertain or disputed rights in an immediate and genuine situation, and must be a

substantial and actual dispute as to the legal relations of parties having real, adverse

interests. Steiner v. Reed, 2010-1465, p. 6 (La. App. 1 Cir. 0211112011),57 So.3d 1188,

1192. Such a justiciable controversy must be distinguished from one that is merely

hypothetical or abstract, or one presenting an issue that is academic, theoretical, or based

on a contingency that mayor may not arise. Id.

It is the opinion of the Court that the present case clearly involves disputed rights

in an immediate and genuine situation and is a substantial and actual dispute as to the

legal relations of parties having real, adverse interests.

B.

Constitutional Interpretation

Determining a statute's constitutionality is strictly a function of the courts. Red

River Coors, Inc. v. McNamara, 577 So.2d 187 (La. App. 1 Cir. 1991).

Emanating from the people of Louisiana, the Constitution is our most

fundamental law. Albright v. Southern Trace Country Club of Shreveport, Inc., No.

2003-C-3413 (La. 07/06/2004), 879 SO.2d 121, 126. The starting point in the

interpretation of constitutional provisions is the language of the constitution itself.
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Louisiana Municipal Association v. State, 00-0374, p. 5 (La. 10106/2000), 773 So.2d

663, 667. When a constitutional provision is plain and unambiguous, and its application

does not lead to absurd consequences, its language must be given effect. ld. at 667.

When the constitutional language is subject to more than one reasonable

interpretation, however, the determination of the intent of the provision becomes

necessary. Id. In seeking to ascertain constitutional intent, the same general rules used in

interpreting laws and written instruments are followed. Caddo-Shreveport Sales & Use

Tax Commission v. Office of Motor Vehicles, 97-2233, p. 6 (La. 0411411998), 710 So.2d

776, 780. The function of a court in construing constitutional provisions is to ascertain

and give effect to the intent of the people who adopted it. ld. In some cases, the

Louisiana Supreme COUli has held that constitutional provisions should be interpreted

based upon the understanding that can reasonably be ascribed to the voting population as

I,
! a whole. ld. In other cases, however, the Louisiana Supreme COUli has stated that in

construing constitutional provisions, a court should ascertain and give effect to the intent

of both the framers of the provision and of the people who adopted it. Board of

Commissioners of Orleans Levee District v. Department of Natural Resources, 496

So.2d 281, 298 (La. 1986)(on rehearing). The Louisiana Supreme Court has harmonized

the jurisprudence by holding that courts should ascertain and give effect to the intent of

both the framers of the provision and of the people who adopted it; however, in the case

of an apparent conflict, it is the intent of the voting population that controls. Arata v.

Louisiana Stadium & Exposition District, 254 La. 579, 225 So.2d 362, 372 (1969).

As a general rule, statutes are presumed to be constitutional; therefore, the party

challenging the validity of a statute has the burden of proving it unconstitutional. State v.

Citizen, 04-1841, p. 11 (La. 04/0112005), 898 So.2d 326, 334. Because the provisions of

the Louisiana Constitution are not grants of power but instead are limitations on the

otherwise plenary power of the people, exercised through the Legislature, the Legislature

may enact any legislation that the constitution does not prohibit. Louisiana Municipal

Association, p. 45, 893 So.2d at 842-843. As a result, a party challenging the

constitutionality of a statute must point to a particular provision of the constitution that

would prohibit the enactment of the statute, and must demonstrate clearly and

convincingly that it was the constitutional aim of that provision to deny the Legislature
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the power to enact the statute in question. World Trade Center Taxing District v. All

Taxpayers, Property Owners, 05-0374, p. 12 (La. 06/29/2005),908 So.2d 623, 632. A

constitutional limitation on the legislative power may be either express or implied. Id.

Because it is presumed that the legislative acts within its constitutional authority

In enacting legislation, a court must construe a statute so as to preserve its

constitutionality when it is reasonable to do so. State v. Fleury, 01-0871, p. 5 (La.

10116/2001), 799 So.2d 468, 472. In other words, if a statute is susceptible of two

constructions, one of which would render it unconstitutional, or raise grave constitutional

questions, the court will adopt the interpretation of the statute which, without doing

violence to its language, will maintain its constitutionality. Hondroulis v. Schuhmacher,

553 So.2d 398, 416-417 (La. 1988). Nevertheless, the constitution is the supreme law of

this state, to which all legislative acts must yield. World Trade Center Taxing District,

p. 12, 908 So.2d at 632. Thus, when a statute conflicts with a constitutional provision,

the statute must fall. Caddo-Shreveport, p. 6, 710 So.2d at 780.

This Court must determine if Act 2 and SCR 99 conflict with any provisions of

the Louisiana Constitution of 1974, and ifso, whether they do so in whole or in part.

c.

Legislative Instruments

Article III of the Louisiana Constitution and the rules of both the Louisiana House

of Representatives and the Louisiana Senate recognize only three types of legislative

instruments (1) a bill, including a joint resolution, (2) a concurrent resolution, and (3) a

resolution. See LSA- Const. Art. III, §15(A), §17(B); Senate Rule 7.1 and House Rule

7.l.

Black's Law Dictionary defines a "resolution as a:

formal expression of the opinion of an official body or a
public assembly, adopted by vote; as a legislative
resolution. Such may be either a simple, joint or concurrent
resolution. BLACK'S LAW DICTIONARY, p. 1178 (5th

Ed. 1979).

There is no Louisiana jurisprudence addressing the nature of a concurrent

resolution. However, Justice Stevens, in his concurring opinion in Bowsher v. Synar,

478 U.S. 714,106 S.Ct. 3181, 92 L.Ed.2d 583 (1986), noted:
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